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PREFACE 
TO THE 

NINTH EDITION 


When this book was first published in 1960, at the suggestion of Prof. 
S.A- de Smith in course of his review of the Author’s pioneer Commentary 
on the Constitution of India (now in its Silver Jubilee Edition), there was 
no readable and dependable book for the general reader interested to be 
acquainted with the basic features of our Constitution. Since the publication 
of this book, numerous ventures on the subject have cropped up, but the 
authority behind this book remains. 

It presents not only the provisions of (he Constitution in the form of a 
narrative, but pomts out the changes made thereon by judicial interpretation 
as well as formal amendments. A chapter at the end of the working of the 
Constitution during the first thirty years of its career furnishes even a foreign 
reader with the up>to-da(e constitutional position in India. At the same line 
it provides much useful information and materials which would be of immense 
value to candidates at competitive examinations and those who are required 
to be abreast of current afTairs on political and constitutional developments. 

The credentials of this book are that no less than 70,000 people have 
already read it and that it has been prescribed as a text-book by the various 
Universities of India, for undergraduate os well as postgraduate courses in 
Political Science, Comparative Government and Law. 

In the present Edition, the effects of all leading decisions up to the 
middle of 1981 have been iocorporated, together with the Constitution 
Amendment Acts up to the 4Stb. Owing to the fact that Mrs. Gandhi’s 
Party has not yet been in a position to command a two-thirds majority in 
the Council of States, the Constitution has been spared further amend- 
ments since April, 1980. But, in all probability, the situation would change 
in 1982; it is, accordingly, essential for every cUixen of democratic India 
to have a definite knowledge of where the Constitution stands to-day, before 
proposals for inflicting further wounds upon it are forthcoming. 

The scheme of this book is such that the reader may have a quick and 
clear grasp of the Constitution as it stands in March, 1980, after the plethora 
of amendments and cross-amendments. It would be difficult to find any other 
publication of its kind. 


238, Dum-Dum Park 
Calcutta-700 057. 
November, 1981. 


The author 
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Supfcrac Court pvc oral judgment dismissing the suit as not maintainable, as a 

Proclamation under Art. 356 issued by the President, superseding the Assem- 
blies in the 9 States, assuming the Governor's powers and dissolving these 

Janata Government introduced in Ihe Lok Sobha the Constitution (44th Amend- 
ment) Bill, 1977, seeking to repeal and amend certain Articles which had been 
introduced or affected by the 42nd Amendment Act, 1976. Obviously, ihisBill, 
too, could not embrace all the changes made by the 42nd Amendment Act^ since 
the Congress was stiU in command of substantially the same majonty in the 
Rajya Sobha, which it had on 7-4-1977, when the earlier (43rd) Bill had to be 
abandoned (seep, xxi above). But, in view' of \zxloMS political events that had 
taken place in the meantime, the Congress Parliamentary Parly (of which Mrs. 
Gandhi was no member) could take the view that some of the fetters which had 
been imposed in view of a state of ‘emergency’ could now be removed ; though, 
of course, they could not make a confession that all that they had inflicted 
on the original Constitution was unjustifiable. The 44lh Amendment Bill was, 
therefore, apar/ia/ reclamation of the injury committed by the 42nd Amend- 


ment Act. 

The 44th Constitution Amendment Bill, passed as the 43rd Amendment Act, 
1977; came into force on 13-4-1978, after obtaining ratification of the State 


Legislatures required. 

; The 45th Constitution Amendment Bill became the 44th Amendment Act, 
1978, but the enforcement of its provisions would depend upon notification by 
the Central Government. By a notification, the amended articles have been 
brought into force from different dates. 

: Janata Government falls with the resignation of Prime Minister Desai, who is 
asked to continue until a successor takes cilice. 

: Charan Singh lakes oath as Prime Minister of Janata (S) [since called Lok Dal} 
Government.' President’s offer to him to form a government was conditional 
upon his seeking a vote of confidence within 3 weeks. 

: Charan Singh tables a motion for vote of confidence in his Ministry, to be 
moved on 20-8-1979. 

: Congress (I) having decided to oppose the motion for vote of confidence, and 
seeing that the motion could not succeed without the support of Congress (I), 
Charan Singh tenders resignation to President, and advises dissolution of Lok 
Sabha. The President accepts the resignation and asks Charan Singh and his 
colleagues "to continue in office till other arrangements are made’’. 

: Accepting Charan Singh’s advice. President dissolves loit Sabha and directs a 
mid-term election. Charan Singh to continue in office till a successor Govern- 
ment is formed after the election. 


: As a result of ihc 7th General Election, Congress Q), led by Mrs. Gandhi, re- 
turned to power and Mrs. Gandhi lakes office as Prime Minister. 

; Parliament passes the Prevention of Blackmaikeling and Maintenance of 
Supplies of Essential Commodities Act, 1980, providing for preventive deten- 
^ tioa for economic offences relating to essential commodities. 

. I’fcs'dcat issues Proclamation under Art. 356, assuming functions of the Gover- 
nor to the President, dissolving the Slate Assemblies and assuming their legis- 
lative powers to the Umon Parliament, in nine non-Congress Q) States, in the 
^mv nianner as did the Janata Government on 31-5-1977. Tnesc 9 non- 

?P a Aklr r*- f Gujarat. Lok Dal: 

m P W Punjab A.LA.p.M.K.: Tamil Nadu. Coalition of Janata, 
t-o-ntresstu), P.W.I. etc.: Maharashtra. 

Curiously. Mrs Gandhi wins approval even of the Rajya Sabha to the 
foregoing Proclamation, by resolution under Art. 356(3), by 120 ; 96 votes. 
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THE HISTORICAL BACKGROUND 


The very fact that the Constitution of .t he_Indian_Repub|[c ts.the jroduct 

ULlitj of a Historical of 'the research aoj 

Retrospect. Q gjiberauQns of a body of eminent representatives' of 

t he p eo p le who ^^ughf lo' unprove upon the existing 
jystem of administrati on^makes a retrospect oT tHe conslIfulIonaTdevcIdpihent 
Tndispcnsable for a proper understanding of this Constitution, 

Practically the only respect in which the Constitution of 1949* dilTcrs 
from the constitutional documents of the preceding two centuries i$ that while / 
the latter had been imposed by an imperial power, the Republican Constitution 
IS made by the people themselves, through representatives assembled in a 
sovereign Constituent Assembly. That explains the majesty and ethical value 
of this new instrument and also the significance of those of its provisions which 
have been engrafted upon the pre-existing system. 

For our present purposes we need not go beyond the year 1853 when 
the British Crown assumed sovereignty over India from the East India Company, 
and Parliament enacted the first sutute for the governance 
^ ^ India under the direct rule of the British Government, 

* * —the Ooverament of India Act , J85S (21 & 22 Viet, 

s. 106) This Act serves as ^e _s tarting.point~ of our survey bccau» it was 
dominated by the principle of absolute imperial control without any populaT 
^rticipatIon|n the administration of the country, while the subsequent history 
1 ^ to the _j na lc fyig of the^Comtitutiqn is on^of gradual relaxation of imperial 

' ' ' ' ' -i-* \cC Ih^powers 

India, assisted 
the~Council 

. v\-er e nomin ees 

irectors of the 
to the British 

Pari tamen t, governed jodta through the.Covcf/ior-General,,..a$SJ$i^J^!X-»*** 
Executive Council, wh ich co nsisted j>f high officials of-the Government. 

The essential jeatures of the system* introduced by the Act of I85S were— 

(a) T he a dmin istration of the countty,yvas jiot_onIyjunitaiy. b ut^ri gidly 
rentralised. Though the terriTory was 'divided into Provinces with a Governor 
or Lieutenant-Governor aided by his Executive Council at the head of each of 
!he/n, the Provincial Govemmenls were mere agents of the Govrmment of 
India and h^t p function u nderiheiuperiotendencc. direction and cgntrol of-the,^ 
^ovemuri Geperal m all matters relating to the govcmmeni of the Provinw * 
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THE HISTORICAL BACKGROUND 


The very fact that the Coostitution of t h e Indian . Re public is the product 

, r.. . , , ^0^ of o nolittcal revolution but of the research and 

Utility of a Historical , .. . , . . , 

Retrospect. a glioerations of 2^ody of emment reprcsentatjyK ^of 

thej ^op le who _^~ght"Io~lmprovc"" upon the cxBtmg 
system of admims tr ation ..makes a retrospect oTtKe conslItulToi^'dcvelopmenl 
Indispensable for a proper understanding of this Constitution. 

Practically the only respect in which the Constitution of 1949> diflers 
from the constitutional documents of the preceding two centuries is that while 
the latter had been imposed by an imperial power, the Republican Constitution 
IS made by the people themselves, through representatives assembled in a 
sovereign Constituent Assembly. That explains the majesty and ethical value 
of this neu instrument and also the significance of those of its provisions which 
have been engrafted upon the pre-existing system 

For our present purposes sve need not go beyond the year 1858 when 
the British Crown assumed sovereignly over India from the East India Company, 
and Parliament enacted the first statute for the governance 
under the direct rule of the British Government, 

' ' —the Government of India Act, 1858 (21 & 22 Viet, 

s. 106) This Act s yves as the s tarting.poinLof our lywy bcwuse_it was 
dominated by the principle of absolute imperial control without any pojjulat 
g^ticipatjonjn the administration of the country, while the subsequent history 
up_^the_inakiag.oCihc .ConsUtution is one of gradual relaxation of imperial 


East India Co. The Secre ta^ df'Stal^ who was responsible to the Brhish 
P arliam ent, governed India through the Governor-General, assfsted JijL.an 
Executive Co uncil, yvhi c h consisted of high ofBcials of-the Government. 

The ^sep tia lJeatiirgs of the system* introduced by the Act of 185S were— 
(a) Theadmin^ation of the country was not only unitary but rigidly 
«ntralised. Though the territory was divided into Provinces with a Governor 
or Lieutenant-Governor aided by his Executive Council at the head of each of 
tiiem, the Provincial Governments were mere agents of the Govrniraent of 
India and had toT unctlonjiadenlheJupetintendence. di ction and^ntrol ollhc 
Gover nor-General in all matters relating to the government of the Province.* 
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(b) There was no separation of functions, and all the authority for the 
covemance of India, — cml and military, executive and legislaUyej— w;as_ve^ed 
in the Governor-General. ,in_Cpuncil who was responsib le to the S ecretary 
of State.- 

(c) The control of the Secretary of State over the Indian administration 
was absoluter the Act vested in him' the ‘superin^enden^^ dire^o^^ 
control of all acts, operations and concerns which m any wise relate to the 
Government or revenues of India'. Subject to his ultimate responsibility to 
the British Parliament, he wielded the Indian administration through the 
Governor-General as his agent and his was the last word, whether in matters 
of policy or of details.® 

(d) Tlic entire machineiy of administration was bureaucratic, totally 
unconcerned about public opinion in Indim 

The Indian Councils Act of 1861 introduced a grain of popular element 
insofar as it pro\ided that the Gjivernor-General’s Executive C ounc il, which 
was £0 long composed" exclusively" of officials, should 
include certain additional mn-official members,” while 
transacting legislative business "as 'a Xcglslativc Council. 
But this Legisjativc Council was neither representative nor deliberative in any 
sense. The members were nominated and their function s 'we re' confined 
exclusively to a consideration of the legislative proposals pTaw3 ^ei ofe' TTby 
the Governor-General. It could not, in any manner, criticise the acts of the 
administration or the conduct of the authorities. Even in legislation, effective 
powers were reserved to the Governor-General, such as — (a) givi ng prior 
.'ianction to Bills relating to. certain matters, without which they could not be 
introduced in the Legislati\’e Council; (b) vetoing the Bills after they were 
paSea"^ resesvihg them for consideration of the Crowii; (e) legislating'!^ 
Ordinances which werc t o have the same authority as Acts made by the Legislative 

Council. — 

Similar pros isions were made by the Act of 1861 for Legislative_Councils 
Prov inces. But even for initiating legislation icTthese Provincial Councils 
with respect to many matters, the prior sanction of the Governor-General was 
necessaiy. 

Two improvements upon the preceding state of affairs as regards the 
Indian and Provincial Legislative Councils were introduced by the Indian 

Irs. 3 ii 3 Cosndls Act, namely that (a) though, the ^ni^rity 

ig97, of officsal members was retained, the non-official members 

Council were henceforth be 
nominated b\^ the Bengal Chamber of Commerce and the Provincial Legislative 
Coar.clh. while the non-official members of the Provincial "CounmlTTvere to 
DC nominated by certain local bodies such as universities, district boards, 
mui.icjpaht’.cs, (b) tlic^Councds were to have ffic pp\yer,Qf discussing. the annual 
s.u.temcnt of revenue ahB expenditure, i.c., the Budget and of addressing 
cues’.ion«: to the Executive. ' ' ' 

This rtCt is noiabie for its object, which was explained by the Under- 
Sec.'ct.ir%' of State for India thus: 
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f urther op portunities onJ nathe eteff:«ntfjn Indan society to take part in 

t he work of the Covenun ept.,** 

The first attempt at i ntroducin g a representathe ancl pppuUf ?km5i\t 
R.t.n„, '“sai' vnomte to 
and the Indian CooncJli AeOecretary Of State for Jndia (1 or.l 

Act, 1909. Motley) and the Viceroy (Lord Minto), which were 

implemented by the Indiai\.CoimciU Act, 19Q9, 

The changes relating to the ^vincial l^eglslaUve. Councils were, of 
course, more advanced. The size of these Councils was enlarged by Including 
elected non-ofBcial members so that the ofTiclal majority was gone. An element 
of elwtipn was also introducrfjn the Legislative Council at the Centre b'd Ihc 
• ofRciaj majority ^ere was maintained. 

The deliberative functions of the Legislative Councils were also increased 
by this Act by giving them the opporiiinlty of Influencing the policy of the 
ad ministrati on by moving resolutions on the Budget, and on any matter of 
pjiblic interest, save certain specified subjects, such as the Armed Forces, 
F«£ign_A2aarsjind the Indian Slates, 

On the other hand, the positive vice of the system of election introduced 
by the Act of 1909 was that it provided, for the first time, fo^ separate repre* 
sentatioa of the Muslim community and thus sowed the wds of separatism* 
thatjevenlually led to the lamentable partition of the country, It can hardly 
be overlooked that this idea of separate electorates for the Muslims was syn* 
chronous with the formtion of the Muslim League as a poliiica! parly (1906*). 

Subsequent to this, the Government of Jndiaj^d, J91^(5 & 6 Geo. V., 
c. 61) was passedjMcrely to consolidate all Ibe precedmg.GoyernnientjpfJndia 
^ts so that the existing governmental provisions relating to the gpvcrnment 
of India in its executive, legislative and judicial branches could be had from 
one enactment. 

The next landmark in constitutional development of India is the Montagu* 
Chelmsford Report which led to Jhe enactment jof.'lhc 
GWrnment of India Act, 19 ) 9 . It was, in fact, an 
SoriSdt* Act, 19^9*. ai5^mg'Act^.but Che amendments introduced subs- 
tantive changes into the existing system. 

The Morley-Minlo Reformsjailed^to satisfy the aspirations of the 
• ■ — r ^ notaimat_the 

. he country and 

ns in the" hands 


, I • ■ < • , , , ■ 'If, was so 

under the control of Moderates, became moi^active during tiic First V 
War and started its .campaign for self‘g<^fnment (known as t he ‘Ifoni.' 1 
mo^emCTiOi In response to this popular demand, the British Govern" 
made a declaration on August .20,. J9J7».Jihal..the policy o l^ 

Government was that of— 

“incrrasitie associatm of Indjans m eveiy brancli of the ailniinirtraiion n". 
cradual development of self-governing institutions with a viev. to pr^rttjoe . . 
of responsible government in Brilish Inda as an Integral part of t'ic Uriti.h rmpifc. 
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The then Secretary of State for India (Mr. E. S. Montagu) and the 
Governor-General (Lord Chelmsford) were entrusted with the task of formu- 
lating proposals for carrying out the above policy and the Government of 
India Act, 1919, gave a legal shape to their recommendations. 
MiUnFcafurcsofthe The main features of the system introduced 

System introduced by by the Government of India Act, 1919, were as 
the Act of 1919. follows® : 

I. Dyarchy, in the-Provinces. Responsible government in the Provinces 
was sought to be introduced, without impairing the responsibility of tlie 
Governor (through the Governor-Gener^), for the administration of the 
Province, by resorting ^to a device known as ‘Dyarchy’ or dual government. 
The subjects of administration were to be .divided (by Rules made under the 
Act) into two categories — Central and Provincial. The Central subjects were 
those which were cxclusively'Kept under the control of the Central Government. 
The Provincial subjects w^e sub-divided into ‘transferred’ and ‘reserved’ 
subjects. 

Of the matters assigned to the Provinces, the ‘transferred subjects’ were 
to be administered by the Governor witli the aid of Ministers fespoh sibIe’'to 
the Legislative Council in which the proportion of elected members was raised 
to 70 per cent. The foundation of responsible government was thus laid down 
in the narrow sphere of ‘transferred’ subjects. 

The ‘reserved subjects’, on the. other hand, were to be administered by 
the Governor and his, Executive .Council . .without any _resp.onsjbility . to the 
Lcgislatre. 

II. Relaxation of Central Control over the Provinces. As stated already, 

the Rules made under the Government of India Act, 1919, known as the 
Devolution Rules, made a separation of the subjects of administration into 
two categories — Central and Provincial. Broadly speaking, subjects of all- 
India importance were brought under the category ‘Central’, while ihatters 
primarily relating to the adthihistration of the provinces jwere classified as 
‘Provincial’. This meant a relaxation of the previous Central control over the 
provinces not only in administrative but also in legislative and financial matters. 
Even the sources of revenue were divided into two categories so that the 
Provinces could run the administration with' the aid of revenue raised by the 
Provinces themselves and for this puiposc, the provincial budgets were separated 
from the Government of India and the Provincial Legislature was empowered 
to present its own budget and levy Jtsjown taxes relating to the provincial 
sources of revenue. 

At the samclime, this devolution of power to the Provinces should not 
be mistaken for vt. federal distribution of powers. Under the Act of 1919, the 
Provinces got power by way of delegation from the ^ntre. T^_^ntral 
Legislature, . therefore, retained power to legislate for the whof^f India, relating" 
to any subject, and it was subject to such paramount power of "the -Central 
Provincial Legislature got 'the power ‘‘to make lawslbr 
tlie peace and good government of the territories for the time beihg'cohsti- 
tiitihg that' province”. ' ’ - - . 

The control of the Governor-General over Provincial legislation was 
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also retained by laying down that a Provincial Bill* even though assented to 
by the Governor, would not become law unless assent^ to also by the Governor- 
General, and by empowering the Governor to reserve a Bill for the considera- 
tion of the Governor-General if it related to matters specified in this behalf by 
the Rules made under the Act 

HI. The Indian Legislature made more representative. No responsibility 
was, however, i ntroduced at the Cent re an djhe Governor-General'ih''CounciI 
continu^ to remain responsIBIe'oHlvn^the British" Paf Uamen t fe'ough the 
Secretary of State for India. Nevertheless, the Indian Legislature wi made 
rndre'representalive and, for the first time, bicameral. It was to consist of an 

Upper Hc”'“ — st-rc—., ,» . - - 

34 were el' • ■ ■ 

of about 

Houses were equal except that the power to vote supply_>va$ given cxclusis-cly 
t(^he Legislative Assembly. The electorates were, however, arranged on_a 
cpmmunal and sectional basis, developing the Morley-Minto device further. 

The Govemor-GeneraVs overriding perwers in respect of Central le^- 
lation were retained in the following forms-^'hisprior sanction was requhed 
to..u itroduM B ills relating to certain jnatters; (ii) he had the power "to _vcto 


make OrdI* 


• emergency. 

• • ^ ' the people 

in India, and led to an agitation by the Congress (now 
under the leadership of Mahatma Gandhi for ‘Swaraj* 
or ‘self-government’, independent of the British Empire, 
to be attained through 'Non<ooperation’. The sh ortco mings of the I9IS 
system, mmnly, were— 

(i) Notwithstanding a substantial measure of devoluuon of power to 
the_Provinces,thc struclure.sUll. remained unitary and centralised “with, the 
Govemor-Gcner^ ^ C ouncil as the ke ystone of the whole constitutional 
edifice ; an'd' It ii throu^ the GovcrnoTjjeneral in Council that the Secrelaty- 
of Sta te and, .ultimately, .Parliament jdischarged their responsibUitics forjhe 
peace, order and good government of India”.’ It was the Governor-General 


r ^ti ngloli'SumberrofLsubjects. 

00 The greatest dissatisfaction came from the working of 
the Proyincial.sphere. In a large measure, the Governor c&me^ 
tomStenal policy by means of his overriding financial powcrs_^d '• 
the official bloclTm the Legislature In practice, scarcely - 

importance, could arise without affecting one or more of the?!*** 
ments. The impracticability of a division of the ’ ’ ' ' 

water-tight compartments was manifested beyond docM- - *• " 
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the system from the Indian standpoint wa s th e control of the purse. Financ e, 
being a reserved subject, was placed in charge of a member of the Exrcutiyc 
Council and not a Minister. It was impossible for any Minister to implement 
any progressive measure for want of funds and together with this was the 
further fact that the members of the Indian Civil Service, through whom the 
Ministers were to iniplement their policies, were recruited by the Secreta^of 
State and were- responsible to, hini and not the Ministers. Above all was the 
overriding power of the Governor who did not act as a constitutional head 
even with respect to the transferred subjects. There was no provision . for 
collective responsibility of the Ministers to the Provincial Legislature. The 
Ministers were appointed individually, acted as advisers of the Governor, and 
differed from members of the Executive Council only in the fact that they w'cre 
non-ofllcials. The Governor had. -the .discretion to act otherwise than_Jn 
accordance withjhc advice of his Ministers; he could certify a grant refused by 
the Legislature or, a Bill, rejected by it if it was regarded by him as essential for 
the due discharge of his responsibilities relating to a reserved subject. 

It is no wonder, therefore, that the introduction of ministerial government 
over a part of the Provincial sphere proved ineffective and failed to satisfy 
Indian aspirations. 

The persistent demand for further reforms, attended with the dislocation 
caused by the Non-co-operation movement, led the British Government in 
1927 to appoint a Statutory Commission, as envisaged by the Government 
of India Act, 1919 itself (s. 84A), to inquire into and report on the working 
of the Act and in 1929 to announce that Dominion Status was the goal of 
Indian political developments. The Commission, headed by Sir John Simon, 
„ . . reported in 1930. The Report was considered by a 

Round Table Conference consisting of the delegates 
of the British Government and of British India as well as of the Rulers of the 
Indian Slates (inasmuch as the scheme was to unite the Indian States with the 


rest of India under a federal scheme). A White Paper, prepared on the results 
of this Conference, was examined by a Joint Select Committee of the British 
Parliament and the Government of India Bill was drafted in accordance with 
the recommendations of that Select Committee, and passed, with certain 
amendments, as the Government of India Act, 1935. 


Before analysing the main features of the system introduced by this Act, 
it should be pointed out that this Act went another step forward in perpetuating 
the communal cleavage between the Muslim and the non-Muslim communi- 

“Communat A«ard''. !!!'’ prescribing separate electorates on the basis of the 
Communal Award’ which was issued by Mr. Ramsay 
MacDonald, the British Prime Minister, on August 4, 1932, on the ground 
that the two major communities had failed to come to an agreement From 
now onwards, the agreement between the two religious communities was conti- 
nuously l^o’slcd as a condition precedent for any further poUHcai advance. 

1 l" f .r M r t separate representation not 

2 AnHn T " ^ Christians 

and Anglo-Indians and thus created a serious hurdle in the way of the buildinc 

up of national unity, which the makers of the future Constitution found it 
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alraost insarmountable to ov’crconic even after the hfuslims had rartilioned 
for a separate State. 

The mam features of the governmental system prescribed by the Act of 
1935 were as follows— 

(a) Federation and Provincial Autonomy. While under all the pre^ous 
Government of India Acts, the government of India was unitary, the Act of 
Main Features of the 1935 p r^ ibed a IWcraUon, taking the Provinces'and 
Sjstem introduced by t he Ind taTt_States as umts. Bur ifsvas^optiona l'for the 
I ndian StatM to Join the' F^ eration : and sin^ the Rofert 
lodii Act, 1935. of the In^n States never gave tHeir consent, the Federa- 

t ion en visa^ by the,Act^f 1935.never.caroe into ^emg. 

But though the Fart relating to the Federation never took effect, the 
Part relating to Provincial Antonomy was given effect to since April, 1937. 
The Act divided legislative powers between the Provincial and Central Legis* 
l alures , ^nd ^within its dchnd sphere, the Provinces were no longer delegates 
oLthe Central _G ovemroent. .but were_autonomous units of adminTslratlon. 
To this extei^t, the Government of India assumed the role of a federal goirm- 
roent vis^a-vis the Provincial Goveroment, though the Indian States did not 
come into the fold to complete the scheme of federation. 

( , ■ ■ ' f • • •• .'.■■■■ 

tl ie^LeglsIatu rel ~ 

But, notwithstanding the introduction of Provincial Autonomy, the Act 
of 1935 reta ined control of the Central Government over the Provinces in a 
c ertain _5 Phcre — by.'reqoiring the .Governor to act *jn bis flrscfeir65’'onrilhe 
c xerg ise^pThis ‘individ_ualJudgmcntUn.certaio..mmiers. In XQch malftfsT the 
Governor was to act without mitiisterial advice and under Ihtf control and 
directions of the Govemor'General, and, through him, of the Secretary of 
State. - 

*' (b) Diarchy at the Centre. TTie,exccuttve authority of the Cent re was- 

vested _m.the Governor-General (on behalf of the Cro%Yn), who^l^cflons 
%yere.dividcd into_twD_gTojy)^ 

/> 'Y-i , »Tfernal affa irs, ecclesiastical affair s, 

a , • , ■ •••*<!•• ■ < reneial in his^liscretion 

^ . , . • ■ i ■ were cot respo nsible to 

the Legislature, (nj Vvim ; ; lan the abov e res eryed 

subjects, the Governor-t^ncral was W act on the advice of a •Council of 
MinistersL.whO-Wgre_res ponsib1e t o the Cegslature. But even In regard to 
this latter sphere, the Governor-General might act contrary to the advice so 
tendered by the ministers if any of his ‘special responsibilities’ was involved. 
As regards the special responsibilities, the Governor-General W'as to act under 
the control and directions of the Secretary of State. ^ 

Buf, in fact, ndther any ‘Counsellors’ nor any Conneit of Mioutere 
responsible to the Legislature came to be appointed under the Act of 1935; 
theoJdExej:u!lye-Cousci!pioyidcdJbyJhe^AcLoUm J9^ tl '^»< ^^^ 
Goiprnor-Gcneral until the Indian To^!rgpdCTe^Ach_1.947^ 
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(c) The Legislature. The Central Le^slature was bit^er^, consisting 
of the Federal Assembly and the Council of State. ^ _ 

In six of the Pro v i n ces, ~thc Legislature was ^ 

Legislative Assembly, and. a Legislative Council. In the rest of the Provinces, 
the Lcgislature_\yas unicameral. 

The legislative powers of both the Central and Provincial Legislatures 
were subject to various limitations and neither could be said to have possessed 
the features of a sovereign Legislature. Thus, the Centr al Legislat ure W'as 
subject to the following limitations: 

• ' (i) Apart from the Govcrnor-Gcnerai’s power of veto, a Bill pa ssed by 

the Central LcgVsialurc \vk also subjixt to veto by the Cropm. 

(fi) The Goyernor-Gencral might prevent discussion in the Legislature 
and suspend the proceedings in regard to any Bill if he was s atisfied that i t 
would affect the discharge of his special responsibilities. 

(iiij Apart from the power to promulgate' Ordinances during the recess 
of the Legislature, the Governor-General had independent powers of le^slaHon, 
concurrently with those of the Legislature. Thus, he had<t^ power to mhke- 
temporary Ordinances as wcU as permanent Acts at any time for the~disbhaige 
of his special responsibilities. 

(iv) No bill or ^endment could be introduced in the Le^slaturc with- 
out the GovSnor-Gencrars previous sanction, with respect to certain matters, 
c.g., if the Bill or amendment sought to repeal or amend or was repugnant 
to any law of the British Parliament e,xtcndiag to India or any Governor- 
General’s or Governor’s Act, or if it sought to affect matters as respects which 
the Governor-General was required to act in his discretion. 

There were similar fetters on the Provincial Legislature, 

The lustrumcnts of Instructions issued under the Act further required 
that Bills relating to a number of subjects, such as those derogating from the 
powers of a High Court or affecting the Permanent Settlement, when presented 
to the Governor-General or a Go^'ernor for his assent, were to be reserved for 
the consideration of the Crowm or the Governor-General, as the case might be. 

(d) Distribution of legislative powers between the Centre and the Provinces. 
Though ihcjndian Sta^ did not join the Federation, the federal provisions 
of the Government of India. Act, J935, were in fact applied as between the 
Central Goyemmeni and the Provinces. 

the division of legislative powers, between the Centre and the Provinces 

IS of special interest to the reader in view of the fact that the division made 
in tlie Constitution bchsccn the Union and the States proceeds largely on the 
s.amc lines. It was not a mere delegation of power by the Centre to the Provinces 
as by Rules made under the Government of India Act, 1919 (see p. 6, ante). 
As already pointed out (p. 9, ante), the Constitution Act of 1935 itself divided 

Intiff between the Centra! and Provincial Legislatures and, 

subject to the provisions mentioned below, neither Legislature could transgress 
the powers assigned to the other. 

A three-fold diriaon was made in the Act— 

(0 There wm a Federal list over which the Federal Legislature had 
cxc usiNx: powers of legislation. This List included matters such as external 
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affairs; currency and coinage; nava!, mOitary and air forces; census. 00 There 
was Provincial List of matters over which the Provincial Legislature had 
exclusive jurisdiction, e g., Police, Pro^indaI Public Service, education. Oii) 
There was a Concurrent List of matters over which both the Federal and 
Provincial Legislature had Mmpelence, e.g , criminal law and procedure, civil 
procedure, marriage and divorce, arbitration. 

The Federal Legislature had the power to legislate with respect to matters 
enumerated in the Provincial List if a Proclamation of Emergency was made 
by the Governor-General. The Federal Lepslature could also le^laic with 
respect to a Provincial subject if the Legislatures of two or more Provinces 
desired this in their common interest 

In case of repugnancy in the Concurrent field, a Federal law prevailed 
over a Provincial law to the extent of the repugnancy, but if the Provincial 
law received for their consideration for this purpose, the Provincial law prevailed, 
notwithstanding such repugnancy. 

The allocation of residuary power of legislation in the Act was unique. 
It was not vested in either of the Central or Provincial Legislature but the 
Governor-General was empowered to authorise either the Federal or the 
Provincial Le^slature to enact a law with respect to any matter which was 
not enumerated in the Legislative Lists. 

It is to be noted that ’Dominion Status*, which was promised to 1929, 
was not conferred by the Government of India Act, 1935. 

The circumstances leading to the enactment of the Indian Independence 
Act, 1947*, will be expbuned in the next Chapter. But the changes introduced 
Ctange* fatro4eced 6f by this Act into the structure’ef government pending 
the Indiu lodepcD. the drawing up of a Constitution for indepeudent India 
dence Act, 1947. by Constituent Assembly, should be point^ out in the 

present context, so as to offer a correct and comprehensive picture of the back- 
ground against which the ConstituU'on was made. 

In pursuance of the Indian Independence Act, the Government of India 
Act, 1935, was amended by the Adaptation Orders, both in India and Pakistan, 
in order to provide an interim Consrilotion to each of the two Dominions 
until the Constituent Assembly could draw up the future Constitution. 

The following were the main results of such adaptations: — 

(a) AboUthn <?/ the Sovereignty and Responsibility of the British BarJia- 
ment. As has been already explained 0>- <*nte), by the Government of India 

Act, 1858, the Government of India was transferred from the East India 
Company to the Crowm" By this Act, the DriUsh Parliament became the direct 
guardian of India, and the oflBce of the Sccretaiy of State for India was created 
for the administration of Indian affrirs,— for which the Secretary of Sute 
was to be responsible to ParliamcnL Notwithstanding gradual Tclaxation of 
the control, the Governor-General of India and the Provindal Govemom 
remained substanlMy under the direct control of the Secretary of State until 
the Indian Independence Act, 1947, so that— 

“in constitutional theory, the Govenanent of India is a subordinate official G«-ero- 
ment onder His Government.” ... 

The Indian Independence Act altered this constitutional posiUon, ^ 
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and branch. It declared that with effect from the 15th August, 1947 (referred 
to as the ‘appointed day’). India ceased to be a Dependency and the suzerainty 
of the British Crown over the Indian States and the treaty relations with Tribal 
Areas also lapsed from the date. 

The responsibility of the British Government and Parliament for adminis- 
tration of India having ceased, the office of the Secretary of State for India 
was abolished. 

(b) The Crown no longer the source of authority. So long as India 
remained a Dependency of the British Crown, the Government of India was 
carried on in the name of His Majesty. Under the Act of 1935, the Crown 
came into further prominence owing to the scheme of the Act being federal, 
and all the units of the federation, including the Provinces, drew their authority 
direct from the Crown. But under the Independence Act, 1947, neither of the 
two Dominions of India and Pakistan had to derive its authority from the 
British Isles. 

(c) The Governor-General and Provincial Governors to act as constitutional 
heads. The Govemors-General of the two Dominions became the constitu- 
tional heads of the two new Dominions as in the case of the other Dominions. 
This was, in fact, a necessary corollary from ‘Dominion Status’ which had been 
denied to India by the Government of India Act, 1935, but conceded by the 
Indian Independence Act, 1947. 

According to the adaptations under the Independence Act, there was no 
longer any Executive Council as under the Act of 1919 or ‘counsellers’ as 
envisaged by the Act of 1935. The Governor-General , or the Provincial 
Governor was to act on the advice of a Council of Ministers having the 
confidence of the Dominion Legislature or the Provincial Legislature, as the 
case might be. The words “in his discretion”, “acting in his discretion’’ 
and “individual Judgment” were effaced from the Government of India 
Act, 1935, wherever they occurred, with the result that there was now no sphere 
in which these constitutional heads could act without or . against the wishes 
of the Ministers. Similarly, the powers of the Governor-General to require 
Governors to discharge certain functions as his agents were deleted from 
the Act. 

'Die Governor-General and the Governors lost extraordinary powers 
of legislation so as to compete with the Legislature, by passing Acts, Pro- 
clamation and Ordinances for ordinary legislative purposes, and also the 
power of certification. The Governor’s power to suspend the Provincial 
Constitution was taken away. The Crown also lost its right of veto and so the 
Governor-General could not reserve any bill for the signification of His 
Majesty’s pleasure. 

(d) Sovereignty of the Dominion Legislature. The Central Legislature 
of India, composed of the Legislative Assembly and the Council of States, 
ceas^ to exist on August 14, 1947. From the ‘appointed day’ and until 
the (^nstituent Assemblies of the two Domim'ons were able to frame their 
new ConsUtutions and new Legislatures were constituted thereunder,— it was 
the Constituent Assembly itself, which was to function also as the Central 
Lcgisl.uurc of the Dominion to which it belonged. In other words, the 
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Constituent Assembly of either Dominioa (until it itself desired otherwise), 
was (o have a dual function, eonstittiait as well as hgishthe. 

The sovereignly of the Dominion Legislature was complete and no 
sanction of the Governor-^Jeocral would henceforth be required to legislate 
on any matter, and there was to be no repugnancy by reason of contravention 
of any Imperial law. 
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THE MAKING OF THE CONSTITUTION 


The demand that India’s political destiny should be determined by 
Indians themselves had been put tor- 

Sa "“<1 ty “ ■” 

Constituent /Vsscrably. 1922: 


“Svrtraj will not be a free gift of the British Parliament; it will be a declaration of 
India’s full self-expression. That it will be expressed through an Act of parliament is true 
but it will be merely a courteous ratification of the declared \rish of the people of Mia even 
as it in the case of the Union of South Africa.” 


The failure of the Statutory Commission and the Round Table Conference 
which led to the enactment of the Government of India Act, 1935, to satisfy 
Indian aspirations (p. 9, ante) accentuated the demand for a Constitution made 
by the people of India without outside interference, which was officially asserted 
by the National Congress in 1935. In 1938, Pandit Nehru definitely formulated 
his demand for a Constituent Assembly thus: 


“The Kaliona! Congress stands for independence and democratic state. It has pro- 
posed that the constitution of free India must be framed, siithoul outside interfcrc.nce, by a 
Constituent Assembly elected on the basis of adult franchise.” 


This was reiterated by the Working Committee of the Congress in 1939. 

This demand was, however, resisted by the British Government until the 
outbreak of Word War II when external circumstances forced them to realise 
Crlpps Missio.n Urgency of solving the Indian constitutional problem. 

In 1940, the Coalition Government in England recognised 
the principle that Indians should themselves frame a new Constitution for 
autonomous India, and in March 1942, when the Japanese were at the doors 
of India, they sent Sir Stafford Cripps, a member of the Cabinet, with a draft 
declaration of the proposals of the British Government which were to be 
adopted (at the cnci of the War) provided the two major political parties (Con- 
gress and the Muslim League)* could come to an agreement to accept them, 
viz: — 

(a) that the Constitution of India was to be framed by an elected Consti- 
tuent .Assembly of the Indian people; 

(b) that tlie Constitution should give India Dominion Status, — equal 
partnership of the British Commonwealth of Nations; 

(c) that there sb.ould be one Indian Union comprising all the Provinces 
.and Indian Stales; but 

»">■ (MliiJian Slaw) «l,idi was i.cl preparea to areapl 

laa Con.l,ma»a ivoaW b.- Iroo to wwio it, coMiitoiioaal portion existing 
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at that time and with such non-acceding Provinces the British Government 
could enter into separate constitutional arrangements. 

But the two parties failed to come to an agreement to accept the proposals, 
and the Muslim League urged — 

' (a) that India should be dlvid^ into two autonomous States On communal lines, 
and that some of the Provinces, caonaiked by Mr. Jinnah, should form an independent Mus- 
lim State, to be known as Pakistan; 

(b) that instead of one Constituent Assembly, there should be two Constituent 
Assemblies, i.e., a separate Constituent Assembly for building Pakistan. 

After the rqection of the Cripps proposals (followed by the dynamic 
‘Quit India’ campaign launched by the Congress), various attempts to reconcile 
Cabinet Delegation parties were made including the Simla Conference 

held at the instance of the Governor-General, Lord 
Wavell. These having failed, the British Cabinet sent three of its own 
members including Cripps himself, to make another serious attempt. But the 
Cabinet Delegation, too, failed in making the two major parties come to any 
agreement and were, accordingly, obliged to put forward their own proposals, 
which were announced simultaneously in India and in England on the 
16lh May, 1946. 

The proposals of the Cabinet Delegation sought to effect a compromise 
between a Union of India and its division. While the Cabinet Delegation 
definitely rejected the claim for a separate Constituent Assembly and a separate 
State for the Muslims, the scheme which they recommended involved a virtual 
acceptance of the principle underlying the claim of the Muslim League. 

The broad features of the scheme were— 

(a) There would be a Union of India, comprising both British India 
and the States, and having jurisdiction over the subjects of Foreign Affairs, 
Defence and Communications. All residuary powers would belong to the 
Provinces and the States. 

(b) The Union would have an EACcoiive and a Legislature constituted 
of representatives of the Provinces and States. But any question raising a 
major communal issue in the Legislature would require for its decision a 
majority of the representatives of the two major communities present and 
voting as well as a majority of all the members present and voting. 

The provinces would be free to form Groups with cxccuth'cs and legis- 
latures, and each Group would be competent to determine the provincial 
subjects which would be taken up by the Group organisation. 

The scheme laid down by the Cabinet Mission was. however, recommen- 
datory, and it was contemplated by the Mission that it would be adopted by 
agreement between the two major parties. A curious 
H.m.g.’ 8 Stalemcnt however, arose after an election for forming 

orDwember d, I94S. Constituent Assembly vvas held. The Muslim League 

joined the election and its candidates were relumed. But a di^ercnce of 
opinion had in the meantime arisen between the Congress and the kej£j= 
regarding the interpretation of the ‘Grouping clauses of the p^ropoio s p t c 
Cabinet Mission. The British Government intervened at this stage, and 
e.xplained to the leaders in Loirdon that they upheld the contention of tfte 
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League us correct, and on Decemte 6. 1946, the British Government published 
live following statement — ■ 

•■Sliould n constitution come to be framed by the Constituent Assembly in which a 
large section of the Indian population had not been represented, ^ 

would not contemplate forcing such a constitution upon an)’ unn ilhng part of the counto, 

For the first time, thus, the British Government acknowledged the 
nossibility of two Constituent Assemblies and two States. The result was 
that on December 9, 1946, wlicit the Constituent Assembly first met, the Muslim 
League members did not attend, and the Constituent Assembly began to function 
with Uic non-Muslim members. 

The Muslim League nc.xt urged for the dissolution of the Constituent 
Assembly of India on 'the ground that it was not fully representative of all 
sections of the people of India. On the other hand, 

H.M.G.’S Siakmeni Government, by their Statement of the 20th 

of February 20, 1947 j i i 

February, 1947, declared, — 

(a) that Driti.sh rule in India would in any case end by June, 1948, after 
whicli tiie British would certainly transfer autliority to Indian hands; 

(b) liiat if by tliat time a fully representative Constituent Assembly failed 
to work out a constitution in accordance with tlic proposals made 
by the Cabinet Delegation, — 

"H.M.G. will have to consider to whom the powers of the Central Government in 
British India should be handed over, on the due date, whether ns a whole to some 
form of Central Government for British India, or in some areas to the existing 
Frovincial Government, or in such other way as seems most reasonable and in the best 
interests of the Indian people," 

The result was inevitable and the League did not consider it necessary 
to join this Assembly, and went on pressing for another Constituent Assembly 
for ‘Muslim India’. 

Tlic British Government nc.xl sent Lord Mountbatten to India as the 
Governor-General, in place of Lord Wavcll, in order to expedite the prepara- 
tions tor the transfer of power, for which they had fixed a rigid time limit. 
Lord Mountbatten brought the Congress and the League into a definite agree- 
ment that the two problem’ proi'inccs of the Punjab and Bengal vyould be 
twtiiioncd so as to form absolute Hindu and Muslim majority blocks within 
th^ Provinces. The League would then gel its Pakistan— which the Cabinet 
Mission had so ruthlessly denied it,— minus Assam, East Punjab and West 
Bengal, while the Congress which was taken as the representative of the people 

of India other than the Muslims would gel the rest of India where the Muslims 
were in a minonty. 

Bent 4 t'-r! “ 1° ‘'™ Pro'vMK or Ihe Punjab and 

Bu.tal veto 10 bo par atoned was, hotvever, kft .0 .ho vote of .ho niembora 

01 the Legislative Assemblies of tiicsc two Provinces, 
meeting m two parts, according to a plan known as 

shape by a Statement made 
liiC.'>u.c.,!l,.j!n.nl’Ua. British Government on June 3, 1947 which 

provided, i::icr cUs, Uiat: 

■■I :,t L.oi.u.n , ot and ,tt Vnnjah fotlndinj 


and tf Jui:t 11147. 

the ‘Moi:ntb.Ttten Plan’, Ii was mven^ 
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The Coastituent Assembly, which had been ^^6 

■'onaiiuUon Assembly and held its first sitting on the 9th December, 1946, 
i l„r tcasOTblcd on the 141h Augnsl. 1947, ns the soveretsn 

Constituent Assembly for the Dominion of India. 

As to its composition, it should be remembered (see p. 17, anul that 
it had been elected by indirect election by the members of the Provincial Legis- 
lative Assemblies (Lower House only), according to the schcinc recommended 
by the Cabinet Delegation [see Table II, in the Appendix]. The essentials o 

this scheme were as follows*.— 

( 1 ) Each province and each Indian State or group of States were allotted 

the total number of scats proportional to their respective populations 
roughly in tlic ratio of one to a million. As a result, the Provinces 
were to elect 292 members while the Indian States were allotted ii 
maximum of 93 scats. ■ . 

(2) The scats in each province were distributed among the three main 
communities, Muslim, Sikh and General, in proportion.' to their/ 
respective populations. 

(3) Members of each community in the Provincial Legislative Assembly, 

elected their own representatives by the method of proportional 
representation with single transferable vote. , 

(4) The method of selection in the ease of representatives of Indian' 

Slates was to be determined by consultation. ' ■ ’ 

As a result of the Partition under the Plan of June 3, 1947, a separate 
Constituent Assembly was set up for Pakistan, as slated earlier (p. 17, aii(c). 
The representatives of Bengal, Punjab, Sind, North Western Pronlicr Province, 
Baluchistan and the Sylhet district of Assam (which liad joined Pakistan by a 
referendum) ceased to be members of the Constituent Assembly of India, 
and there was a fresh election in the new Provinces of West Bengal and East 
Punjab. In the result, when the Constituent Assembly reassembled on the 
31 m October, 1947, the nicmbersliip of the House was reduced to 299, as in 
Table 11, post. Of these, 284 were actually present on the 26th November, 
1949, and appended their signatures to the Constitution as finally passed. 

The salient principles of tlic proposed Constitution had been outlined 
by v.arious committees of the Assembly such as the Union Constitution 
Committee, the Union Powers Committee, Committee on Fundamental Rights, 
and, afier a general discussion of the reports of these Committees, the Assembly 
appointed a Drafting Committee on the 29tii August, 1947. The Drafting 
Commilicc, under the Chairmanship of Dr, Ambedkar, embodied the decision 
of the A.ssembly with alternative and additional proposals in the form of a 
Draft Constitution of India* which was published in February, 1948 The 
ConMiUicnt As^mbly next met in November, 1948, to consider the provisions 
of the Draft, clause by clause. After several sessions the consideration of the 
clauses or second reading was completed by the 17lh October, 1949. 

The Constituent Assembly again sat on the I4lh November, 1949 for the 
of H.C third reading and finished it on the 26lh November 

CorMm 5949 , Constitution received tlie signa urc 

of the {’resident of the Assembly and was declared ns p.asscd. 
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Even- Constitution has a philosophy of its own. 

For the philosophy underlying our Constitution we must look back mto 
the historic Objectives Resolution, of Pandit Isenni whicb 
Ttie Objectives adopted bv the Constituent Assembly on January' 22, 

Resolatloa. inspired the shaping of the Constitution 

through all its subsequent stages. It reads thus— 

‘•Trai Constituent Asscinbly declares its firm and solemn resolve to proclaim India 
as an Independent Sovereign Republic and to draw up for her future governance a 

Constitution; _ . . 

(2) WHiarm li^e territories that now co.mprise British India, the territories that 
ncr.v fomi the Indian States, and such other parts of India as are outside British India and 
ti.e States as well as such other territories as are wUling to be constituted into the Independent 
Sovereign India, shall be a Union of them all; and 

(1) Witotas the said territories, whether with their present boundaries or with such 
oth-.rs as may bo determined by the Co.astitucnt Assembly and thereafter according to the 
law of the constitution, s!;:l! possess and retain the status of autonomous umts, together 
with residuary powers, and c.serriso all powers and functions of Government and adminis- 
tration, sa\c and c.scept such powers and functions as arc vested in or assigned to the Union, 
or as are inherent or implied in the Union or resulting therefrom; and 

(4) \VuE?.ir;j all power and authority of the Sovereign Independent India, its consti- 
lec.nl parts and organs of Oovemments arc derived from the people; and 

(5) V.’i(Eju:i?< shall be guarmteed and secured to all the people of India justice, social, 
ccona.T.i.' and political; e-qualit; of status, of opportunity, and before the law; freedom of 
thought, expression, belief, faith, worship, vomtion, association and action, subject to law 
and pubii: n.omlity; and 

ffi,< Viht/mrs’ adequate safeguards shall be proslded for minorities, backward and 

areas ursd depressed and other backward classes; and 

i") V-'nimiN shall be maintained the integrity of the territory of the Republic and its 
jo'.ctc'.T, figlits on l.’.:id. sc'., and air according to justice and the law of civilised nations; and 

{;<) The aneicrit land attain Us rightful and honoured place in the world and make 
it', full a.nd S' dling contribution to the promotion of svorld peace and the welfare of manViind." 


In the words of Pandit Nehru, the aforesaid Resolution was ‘‘something 
ntOic ihan .i rciolution. It is a declaration, a firm resolve, a pledge, an under- 
taking and for all of us a dedication,” 


it will be se 


TIa- 

of the Constitution: 


that the ideal embodied in the above Resolution is faith- 
fully rctlectcd in the Preamble to the Constitution, which, 
as amended in 1976,- summarises the aims and objects 


' .Vi' s’le.iv.!y .rcw'>K_ed to constitute India into a 
jaiu.s.s.:x... ...i, DE.NfOCRATIC REPUBLlCand tosemro 
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the /ree association of the independent nations and as sttch tte Hwd^of the 

Commonwealth.” , , , 

■ — ' ft is to be noted that this declaration is extra-legal and there is 
tion of it in^the Constitutibn of India. It is a voluntary declaration and m^- 
cates a free association and no. obligation. It only expresses the desire of India 
not to sever her friendly relations with the English people even though the tie 
of political subjugation was severed. The new association was an honourable 
association between independent States. It accepts the Crown of England 
only as a symbolic head of the Commonwealth Qiaving no functions to dis- 
charge in relation to India as belonged to him prior to the Constitution), and 
having no claim to the allegiance of the citizens of India. Even if the King or 
Queen of England visits India, he or she will not be entitled to any precedence 
over the President of India, Again though as a member of the Commonwealth, 
India has a right to be represented on Commonwealth conferences, decisions at 
Commonwealth conferences will not be binding on her and no treaty with a 
foreign power or declaration of war by any member of the Commonwealth 
will be binding on her, without her express consent. Hence, this voluntary 
association of India with the Commonwealth does not affect her sovereignty to 
any extent and it would be open to India to cut off that association at any 
time she finds it not to be honourable or useful. As Pandit Kehm explained — 
“It is w agreement by free will, to be tenninated by .free ■will,”* 

The great magnammity with which India took this decision in the face of 
a powerful opposition at home which was the natural reaction of the manifold 
grievances under the imperialistic rule, and the great 
Intenwh^l Peace, ^otdtude with which the association has still been main- 
tained, under the pressure of repeated disappointments 
and the strain of baffling international alignments and the 1976 upsurge of 
racialism in England, speak volumes about the sincerity of India’s pledge to 
contribute *to the promotion of world peace’ which is reiterated in Art, 51 
of the Constitution: 


“Tlic Stale shall endeavour to — 

(a) promote international peace and security; 

(b) maintain just and honourable relations between nations; 

(c) foster respect for inttrnational Jaw and treaty obligations in the dealings of orga- 
nised people with one another; and 

(dj encourage settlement of international disputes by arbitration.” 


. tyhich is professed in the Preamble is thus.,uot. confined 

wihm toe bounds of toe national territory; it is ready to overflow them to 
reach the loftier ideal of universal brotherhood; which can hardly be better 
expressed than m the memorable w'ords of Pandit Nehru* 


ih-obSt ofcL^-^mr " *” otI'a’-nations„,can have .is 

you"S“ ' " ^:orId..stmcture,.caH-it-- om^world,. , 


in ^ manage her own affairs, 

‘Jineo'sm’ IndhVslT^’ docs not support isolationism or 
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•economic justice’ assured by the Preamble can hardly be achieved if the demo- 
c'fTcy^vislged by the Constitution mere confineo to a. pohbcd democraQ^ 
In the rvords of Pandit Nehru:*' 

••De-nocraci- has been spoken of chiefly in the past, as political democracy, roughly 
represeST^cry person having a vote. But a vote itself docs not rep^t 

loancrson who is dosvn and out, to a person, let hs say, who is stnrvins or hungiy.^ PohUcai 

democracy, by itself, is not enough «cept that if may be used to obtain a gjadually >n®asing 
measure of economic democracy, equality and the spread of good things of life to others n 
rc.moval of gross inequalities.” 

Or, as Dr. Radhalaishnan has put it — 

•'Poor people who wander about, find no work, no wages and starve, whose lives are 
a continual round of sore affliction and pinching poitrty, cannot be proud of the Consti- 
tution or its Law.’’^’ 

In short, the Indian Constitution promiMs^not only j 7 oh 7 /ca? but 
5 OL'i 0 j'dcn^Tacy, explained bjrDn Ambcdkar in his concluding speech in 
ihc’Constitucnt Assembly; 

“Political democracy cannot last unless there lies at the base of it social democrac}'. 
Vi’hat docs social democracy mean? It means a way of life which recognises Uberty, equality 
and fraternity which arc not to be treated as separate items in a trinity. They form a unioa of 
trinity in the sense that to divorce one from the other isto defeat the very purpose of democracy. 
JJl'crty ownos hi dWoTccii front emality, cquolity corir.ol bf diforced from liberty. Moreen 
liberty end rqiiollty be dh'orerd from frarerrity.” 

(c) The banishment of this poverty, not by expropriation of those wIlo 
F.connralc Justice multiplication of the national wealth 

and resources and an equitable distribution thereof 
amongst all who contribute towards its production, is the aim of the State 
envisaged by the Directive Principles. Economic democracy tvil! be installed 
in our sub-continent to the extent that this goal is reached. 

Democraej'. in any sense, cannot be established unless certain minimal 
rights, tvhich are essential for a free and civilised existence, 
arc assured to every member of the community. The 
menti ons th ese essential individual rights as ‘freedom of thought;^ 
expression, belief, faitti and worship’ and these are guaranteed against all the 
authorities of the State by Part HI of the Constitution [vide Arts. 19, 25-28], 
subject, of course, to the implementation of the Directive Principles, for the 
common good (Art. 31C] and the ‘fundamental duties’, introduced [Art. 5]AJ, 
by the 42nd Amcndntcnt, 1976. 

Guaranteeing of certain rights to each individual would be nieanlng]e.ss 
unless all inequality is banishied from the sOctaTUhicture and each individual 
■i^s|“fd'i 5 ^?<luaUty of status and opportumty for the development of tlie"best 
r means for the enforcement of tbeTightslguaFanlt^edloKfra. 

7 his object is secured in the body of the Constitution, by making' illegal 'all 
rqnaliiy. discriminations by the State between citizen and citizen, 

nf I • r 1 ground of religion, race, caste, sex or 

places’ to all citizens 

by abolishing tides of 
IvS], by oTcnng equality of opportumty In' 




on an equal footiqgjin thq MqnoroieiSphcre,-;byjReconnE to,n^aaiI^nDmen 
equal right to work and equal pay' for equal work 


From ■ 
P*tt<n 
to Soti. 


as a ‘socialistic paUera ofKicje^;, by a.jtcsolu^onT?f i-w..' 

‘ "la order to reSlise'ifee objeel onCt^ferm/.'iCaod'io^/IffiXwtfcr ^hjitthtVitaidln 


How far this eod has been already achieved will beaapiamed io'Chap. 9, 


inserting ib© word ‘sociaJist* io thcLPreamblg (p- ZO^a^tref, 
Amendmeat, byrihe 4swUlMp<WX'^°<*; Ame^ttebl) Acl» i976. It is to 

\^aoted,:howitvcr,cAlal.tbe tspoialttra’ poyisaged by the 
Indian Conslitwtion is -not Ibb BSJlal'PdjwndJJf Stfflcisocialism which mvoK-es 


4:ad 

I97d. 


‘nationalisation* of n//;iaeahi.ofr'prDduc^ont'iftndJhe. abSIition d f^^yr^c 
proper^. As our former PrjnlaJdiiB^ ey. IndlmiGaadh i, oxpame3^5(a£Mma^ 
■'^^l€rvAy^soiirlUm,p-Ahzir^i r.-yA ■ 

'•We have always saJiJ'lfetwe of soentism We will natiiroSse 

the sectors where we fee! tbe'fadiiSsI^ /liSt’ifellJonflSbtroy i$ not our type of sodalStt.'tT 

The Indian Cons’^tution^J^refpn^, ^does not seek to .abolts&L private 
property altogether but seeics to ,pnt it under rcstra’ints so that it may 

i> _P4i. A.1 


in the interests of the w^h.iKT[u^ts ftc upliftmult of ^jyiop^rj. 


of a total nationalisatio^^Ij^,^rp^'^ and mdust^, it ynyjsa^ojC^E^ 
economy*, but aims at ofierin g^ ^ ^^V^pprtumtv’ to all^ 


'vested interests*.”"^ . .lujinmi i:“'- 

" Bat the obligation to pay corapwisatton to the pTivawown;^’'-^ 
acquisition has been taken away by, 

Aaeodmfc , by tbe (44th''i(fncri£[m«i5^ 

wUl be'^fdriher explained ur^cf ■ 
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Umiy amongst the inhabitants of this vast sub-continent, torn asunder 
. ^ r TT H bv u multitudo of problems and fissiparous fortes, was 
Inicffriw of ^ the the first requisite for maintaining the independence of 
Nation. the country as well as to make the experiment of demo- 

cracy successful. The ideal of unity has been buttressed by adding the words 
‘and integrity’ of the Nation, in the Preamble, by the Constitution (42nd 
Amendment) Act, 1976. But neither the integration of the people nor a 
democratic political system could be ensured without infusing a spirit of 
brotherhood amongst the hete rogeneou s populati on, belong in g to differe nt 
Tacei7?^gions and cultures. 

— THT'^Fratcmity’ cherished by the framers of the Consti tutio n will be 
achievednnH^l^hy'abolisWng untouch'ability amdhgsV different secS^"^" 
ffirsame cpmmunity,,'bm^^^ abplisbin^aU ^^mmuoarM 'sectional 

locaf or provincial anti-somljwlings jyhich sto inihe .way„ofJhc jinitjT^ 
Mia. . - • 

Democracy would indeed be hollow if it fails to generate this spirit of 
brotherhood amongst all sections of the people, — a feeling that they are all 
children of the same soil, the same Motherland. It 
-ro ern y. becomes all the more essential in a country like India, 

composed of so many races, religions, languages and culture?. 

Art. 1 of the Declaration of Human Rights (1948), adopted by the 
United Nations, says; 

/ “All human beings arc bom free and equal in digJtUy and rights. They arc endowed ] 

1 with reason and conscience and should act towards one another in a spirit of brother- T 
(_ hood.” J 

It is this spirit of brotherhood that the Preamble of our Constitution 
reflects. 

The unity and fraternity of the people of India, professing numerous 
Faiths, has been sought to be achieved by enshrining the ideal of a ‘secular 

A Secular State, gna- protects all religions 

ranteejog rreedom of ^^^d does not itself uphold any religion as the 

Religion to All. State religion. The secular obj ective of the State has 

now been spcci tolly expressed 'fay insertingnthe~wo^^ 

‘secular’ in the Preamble by 'the Constfmtmn (42nd Amendment) Act,'l976.“ 
There is no provision in the Constitution making any religion the “estab- 
lished Church’ as some other Constitutions do. On the 
other hand, the liberty of ‘belief, faith and worship’ 
*'^^^®PfC3mble is implemented by incorporating 
‘freedom of religion’ in 

Arts. 25-29 which guarantee to each individual freedom to profess, practice 
and prepay e his own religion without interference and af M 

TrSm. institutions « 

hr-r glowidg achicvcments of Indian democracy when 

£t=“Xr' “ 


42nd 

1976 


Amendment, 
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A fraternity cannot, however, be Installed unless the dignity of each of 
Dignity of tbe mauUained. ~Tlie Preamble, therefore." 

Indhidual. s^s that the State, in India, will assure the dignity of 

the IiidividuaL The Constitution seeks to achieve this 
object by guaranteeing equal fundamental rights to each individual, so that he 
can enforce his minimal rights, if invaded by anybody, in a court of law. 
ing that these justicia* * • ‘ , **...• « • , • . . 1 . i* -w—r' 


women equally, have the right to an adequate means of livelihood" {Art. 39 (a)], 
"just and humane conditions of work’* (Art 42], and "a decent standard of 
life and full enjoyment of leisure and social and cultural opportunities" [Art 43]. 


e 

measures for the benefit of the masses may not be defeated by capitUists and 
vested Interests by insisting on their fundamental rights, — any measure for the 
implementation of any of the Directives shall be immune from any attack in 
the Courts on the ground that such measure contravenes any person’s funda* 
mental rights under Art 14 or 19,“ 

Tbe philosophy contained in the Preamble, as explained in the fore* 
going pages, has been further highlighted by emphasising that each individual 
shall not only have tbe fundamental rights in Fart HI of 
197 ^ *®*"^”*’ the Constitution to ensure bis liberty of expression, faith 

and worship, equality of opportunity and the like, but 
also a corresponding fundamental duty, such as to uphold the sovereignty, 
unity and integrity of the nation, to maintain secularism and the common 
brotherhood amongst all the people of India. This has been done by inserting 
Art. 51 A, laying down ten ’Fundamental Duties’, by the Constitution (42Dd 
Amendment) Act, 1976. (See, further, under Chap. 8,pos/.) 

A fitting commentary on the foregoing contents of the Preamble to our 
Constitution can be best oflered by quoting a few lines from Prof. Earnest 
Barker, one of the modem thinkers on democratic government.'* 

"... .there must be a eapaeiiy and a pasthn for the euj^Tnent of libwty— there must 
be a sense of personality in each, and of respect for personality in all, generally spread 
through the whole community— before the democratic State esnbe trvJy achirred . . . .Perhaps 

I, • hi* a xuffieleni stiPuSard of 

■ deaf 

, a of 

. >ther 

• , the 

* „ ■ • ■ , ‘low- 

, , M d of 

their inferior educatioo, or on the ground ol u»cir imeuoi ii(xx, ui Auj ^ . 

essentially alien and heterogeneous-Ihe ideal of dwcommoa ftfe of freedom *«m '■ ' 

illusory...."** - 

Combining the ideals of political, social and economic democracy ^ 
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that of equahty and fraternity, the Preamble seeks to establish v/hat Mahatma 
Gandhi described as “the India of My Dreams”, namely, - 

. .an India, in which the poorest ahall feel that it is thw count^ ln 

fliw have an effective voice:.... an India in which ah comniunities shah live in perfect bar 

Sny TherecanbenoroominEuchanlndiaforthccurscofimtouchahiU^orthc curse of 

intoxicating drinks and drugs. Women will enjoy the same rights as men. » 

Ko v/onder such a successful combination in the text of our Preambk 
would receive unstinted approbation from Earnest Barker, who im reproduced 
this Preamble at the opening of his book on Social and Political Theory, 
observing that the Preamble to the Constitution of India states, 

"in a brief and pithy form the argument of much of the bcxik; and it may accordingly 
iene as a key-mte."^' 
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OUTSTANDING FEATURES OF .OUR 
” CONSTITUTION 


1 . 


Tlic Constitution of India is remaricable for many outstandin g featur es 
whfch will distingiSburrroni other institutions 
Drawn from differeni though it has been prep ared after “ransacking all tlie 
^Sources. known Constitutions of thejjvorfl’^a^d m^t of ife P£0* 

visions arc substantial! jnSorfoweT from othe rs. As Df- Ambedkar observed^ , 

“One likes lo ask whether there can be an>'thins new in a Constitution framed at this 
hour in the history of the world. More than hundred years have rolled when the first written 
Constitution was drafted. It has then been followed by many other countries reducing their 

Constitutions to wTitins Given these facts, all Constitutions in their main provisions 

must look similar. The only new things, if there be any, in a Constitution framed so late 
in the day arc the variations made to remove the faults and to accommodate it to the needs 
of the coimfrjS"^ 

f-v. c ' 1'.: iW to be a ‘^borrowed’ CousUtution, 

••• t'':best.'fealurc5ofcachofthcexis^g__ 
C » ■, v.'illi.a view, to avoiding the f aults tha t 

hav^ b^ disclosed in their working and to adapting them to. the.existlng 
condmohi and n^s of this country;; S o. if it is a ‘patcbvy or^ it is a/bea utiful_ 


patchwork’ 

There were members in the Constituent Assembly* who criticised the 
Constitution which was going to be adopted as a ‘slavish imitation of the 
West’ or ‘not suited to the genius’ of the people. Many apprehen ded that it 
would be u n workable. But the fact that it has survived for a quarter of a* 
century', while Constitutions have sprung up only to wither away in countries 
around us, such as Burma and Pakistan, belies the apprehension of the critics 
of the Indian Constitution. 

II. fe jnust,,_however, be pointed out at the outset that, many of the 
original f eature s of theJ949-Con5iitution have'been substantially modBiecI "by 
Supplemented by Ifie'44 Amendments which have been made up to the end 
ranltiple amendments, of 1978, — of which the 42nd Amendment Act, 1976 (as 

modified by the 43rd and 44th Amendment Acts, 1977-78), 
has practically recast the Constitution in vital respects. 
In the present Edition, therefore, this Chapter has to be 
EC-written, in order to give a correct picture of the 
outstanding features of the Constitution, to-day. 

^OliCoastitu^of India has the distinction of being the most 
The Lonpt Known lengthy and drtaifed cohstitim&hirBwumentjOS 
Lonstiiniion. produced. XlTe original Constitution contain^ 


and practically recast 
by the 42na, 43ra and 
44lh .Vmttidmcnls, 
1976-78. 
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as raany as 395 Articles and 8 Schedules (to which additions were nude by 
subsequent amendments). Even after the repeal of several provisions U still 
(in 1979) contains 404 Articles and 9 Schedules.* 

T his extraordinary bulk of the Constitution is due to several reasons; 

0) Jhe I'raraers Tought "to incorporate 'the aoniEQUlMcd experience 
gathered from the working of all the known Conslllutions and to avoid all 
incofperaiMihcacw- defects and loopholes that might be nnticipated in (he 
iJiolaled e*per{«CT light Of those Constitutions. T hus, while they framed 

ipf different Consfi- thejChaptctOQ.lhc T ’ 

tDtJoia. 

mentary system oft-" • ‘ • i 

oflliTDircctiv^ Pr / . • . . " • { i , 

addcd'elab'orate provisions reiaiing to 'Emergencies liTtKeTighl oflhe'Consli- 
lutjon of the German Reich and the Government of India Act, 1935. On 
the other hand, our Consttiution is more full of words than other Consti- 
tutioQs because it has embodied the modihtd results of judicial decisions 
made elsewhere interpreting comparable provisions, in order to minimise 
uncertainty and htigation. 

(ii) Not contented with merely laying down the fundamenlal principles 
of governfface (as (be American Constitution does), 
Derailed Atoials* authors of the Indian Cowiilulion followed and 
reproduced the Government of India Act, 19)5, in 
providing roatters of administrative dclan,'~not only 
because (he people were accustomed to the detailed provisions of that Act, 
but also because the authors had the apprehension that ia the present 
conditions of the country, the Constitution might be perverted unless the 
form of administration was also provided by Constitution. In the words of 
Dr. Ambedkar,* 


, . It ia gerfeetJy possible to jw^the Coavtitution nilboul ctunsi^ t.*ie 
administratroa.” ' 


Any such surreptitious subversion of the Cooslitution was sought to 
be prevented by putting detailed provisions in the Constitution itself, so that 
they rrught not be encroached upon without amending the Constitution 


system 


m. 

It was also felt that the smooth working of anjnfant democracy might 
^ tTMt-r mAnrtnrt(^ to def.iil things vshwb were 


■ ( 


Constitution as to the division of powers between the Union and the States 
are more numerous than perhaps Oie aggregate of the provisions relating to 
that subject in the Constitution of (he U.S.A., Australia and Canaox 
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rui) The vastness of the country, .(see Table I), and the peculiar jrobtos 
^ to be solved have also contributed towatas th^ bulK 
Peculiarity of the Pro- “gf ^ij^ConYtSuttbi Thii^ th^ is one entire Part [Part 
blems to be solred. — ^ relating to the Scheduled Castes and Tribes and 

other backward classes; one Part [Part XVII] relating to Official Language 

and another [Part XYIII] relating to Emergency Provisions. 

(iv) While the Constitution of the JJnited States deals only with the 
Fedefal Government and leaves the States to dra ^ tfp 
Co^tUuUoa of the own’Constitutrons, the Indian Constitution provjdes 

JDmts also included. the’ 'co^titutions of _both_the .Unjon and (he iJ'nits (i.e,, 
the States), with the same fullness and precision. Since the Units b’f the 
federation differed in their historical origins and their political development, 
special provisions for different classes of the Units^ had to be made, such as 
the Part B States (representing the former Indian States), the Part C States 
(representing the Centrally Administered areas) and some smaller Territories 
in Part D. This also contributed to the bulk of the 1949-Constitutioa (see 
Table in). 

Though, as has just beea_saidj the C ons titution of th^^States was provided 
by the ^onstituSocTbf India, the State of Jammu and'ICashmir was accorded 
— , ' a special status and we« allowed to make its own State 

Ja^a Constitution. Even all the other provisions of theConstitu- 

tibn oflndia did not directly apply to J ammu and Kashmir 
but depended upon an Order made by the President in consultation with the 
Government of that State, — for which provision had to be made in Art, 370, 

Even after th e inauKuration of the Co nstitution, special provisions have 
been inserted [e.g., Arts. 371-371^, to meet theTegional- - 
aga^ , 1 - m,ec. problems and demands in certain States,''iracfi as Nagalahff, 
Assam, Manipur, AridKfa Pradesh, Maharasbtra, Gujarat and Sikkim.® ' 

(v)"“Tfbt drily are the'provisiohFtelating to the Units elabofately given, 

_ , , the relations between the Federation and the Uiuts and 

borately dealt with. whether legislative or admmistrative, 

are also exhaustively codified, so as to eliminate conflicts 
^ as far as possible. The lessons drawn from the political history of India which 
induced the framers of the Constitution to give it a unitary bias, also prompted 
th^ to mak e detail^ provisions^ "regarding the distribution of powers and" 
fuhcfions between the Union and thbStates in all aspects of their administrative 
arid 'othefactivlties,”^ and also as regards inter-State relations, co-ordination 
arid adjudication of disputes amongst the States. 

is not only a Bill of Rights conT.--;-. - justiciable fundamental 
■■ ■■ ■■■'; ■ li'j bn the moderbfthe 
Amendments to the American Constitution but also a 
Part [Part^ IV] containing Directive Principles, which 
confer no justiciable rights upon the individual but are 
nevertheless to be regarded as ‘fundamental in the 
pyermnee of the country’,— being in the nature of 
. social policy’ as contaiiied ii\ 


Both Justiciable 
sad Non-jttsticiable 
Rights included ; 

■Tcadamental Bights, 
Directive Principles, 
and Fundamental 
Duties, 
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makers of our Constitution that though they could not, owing to their very 
nature, be made legally enforceable* it was well worth to incorporate in the 
ConstUuiion some basic non-justiciaWe rights which would $er\-e as moral 
restraints upon future governments and thus prevent the policy from being 
tom away from the idea which inspired the makers of the organic law. 

the Biii of Righb (i.^, rte list of_FundamcntaI Rights) became 
bulkierthan el sewhere be cause th e7ranWs of the Consiitntinn had to include' 
noyehraattws owing to the peculiar probl^s o four counTry , e.g., u ntoucb~ 
ability, preventive detention. 

'To'ih? foregoing list, a notable addition has been made by the 42ad 
A «.♦ Amendment ioserting one new Chapter of Fundaraenta! 
1 ^. Duties of OUzens [Part IVA, Art. SIA], which, though 

not attended with any legal sanction, have now to be 
read along with the Fundamental Rights. {See, further, under Chap. S.posl.] 
^JV. Another distinctive feature of the Indian Constitution is that it seeks 
^tofe nexIbleTfianWgliJ. to impart fiexiHflit^o'a wrfltenTcBerarCohrtjTutroor ' ' 

' lYTs on ly the amendment of a few of the provisions of the C onslituiio o 
t hat requir es ra^cation by the Stal e Legisla tures and even then ratification 
by only j of the m woul d suffice (while the America Constitution requires 
ratification by J of the States)^ 

The rest of the Constitution may be amended by a special majority of 
the Union ParUament, t.e., a majority of not less than | of the members of 
each House present and voting, which, again, must be & majority of the total 
membership of the House. 

On the other hand, ParUament has been given thepower_t^al_ter or iwdify 
many of the provisioas of the Constitution by a suaple-zpajority^as is yeqwje d 
fqrgenera' *• ‘ * ' • ,*.• *• Comutulion thal suclT changes 

"iJWrTwi * • * of jhe^Consliiutfon''. Instances 

toTEe^oi . ■ . * *' ’ • ** ' * ^undartes, areas of, and amal- 

gamation and separation of States {Art. 4J. (b) Abolition or creation of the 
Second Chamber of a State Legislature {Art. 169J. (c) Administration of 
Scheduled Areas and Scheduled Tribes (Paragraph 7 of the 5th Schedule and 
Paragraph 21 of the 6th Schedule]. 

Yet another evidence of this flexibility is the power given by the Consti- 
LMisUUonissopple' itself to Parliament to supplement the provisions 

mating tht Const!- of the Constitution by legislation. Though the makers 
toOon. of the Constitution mmed at exhaustiveness, they rea- 

lised that it was not possible to anticipate all exigencies and to lay down 
detailed provisions in the Constitution to meet all situations and for all limes. 

(a) In various Articles, therefore, the Constitution lays down certain 
basic principles and empowers ParUament to supplement these principles by 
kgislatioa. Thus, (i) as to citizenship, Arts. 5-8 only lay down the condi- 
tions for acquisition of citizenship at the commencement of the Constituuoa 
and Art. 1 1 vests plenary powers in ParUmaent to Icgisbte on this 
In pursuance of this power, Parliament fm enacted the CitiMO^P Act, 1955, 

50 that in order to have a full view of the Uw of citizenship 

of the Constitution has to be suppfemented by that of the Ciuzenship Art, 



34 INTRODUCTION TO THE CONSTiTUTlON OF INDI\ 

(ii) Similarly, while laying down certain fundamental safeguards against pre- 
venUve detention, Art. 22 (7) empowers Parliament to legislate on some 
subsidiary matters relating to the subject. The. laws made under this power, 
have, therefore, to be read along with the provisions of Art. 22. (lu) 
while banning ‘untouchability’, Art. 17 provides that it shall be an ofience 
•punishable in accordance with law’, and in exercise of this power, Parliament 
has enacted the Protection of Civil Rights Act, 1955,8 which must be referred 
to as supplementing the constitutional prohibition against untouchability. 
(iv) While the Constitution lays down the basic provisions relating to the election 
of the President and Vice-President, Art. 71 (3) empowers Parliament to supple- 
ment these constitutional provisions by legislation, and by virtue of this power 
Parliament has enacted the Presidential and Vice-Presidential Elections Act, 1952. 

The obvious advantage of this scheme is that the law made by Parliament 
may be modified according to the exigcntics for the time being, without having 
to resort to a constitutional amendment. 

(b) There arc, again, a number of articles in the Constitution which 
arc of a tentative or transitional nature and tlicy arc to remain in force only 
so long as Parliament does not legislate on the subject, e.g., exemption of 
Union property from State taxation [Art. 285]; suability of tlie State 
{Art. 300(1)1, 

The Constitution, thus, ensures adaptability by prescribing a variety of 
modes in which its original text may be changed or supplemented, a fact- which 
has evoked approbation from Prof. Whearo— 

"This variety in the amending process is wise but is rarely found''* 


This wisdom has been manifested in the ease with which Sikkim, a 
Protectorate since British days, could be brought under the Constitution — 
first, as an ‘associate State’ (35th Amendment Act), and then as a full-fledged 
State of the Union (36th Amendment Act, 1975). 

V. This combination of the thcoryjif ‘rundamentr^nw’ which underlie 
Reconciliation of a )yfiR®9..Con'^tutioa of tiie United S&tK with the 
Wilttcn Consiltatlon theory of ‘Parliamcnta^ sovereignty’ wiich underlies 

Parliamentary the unwntten Constitution of Englmd is the result of 
oTcreignty. liberal philosophy orthe framers of the Indian Cons- 

titution which has been so nicely expressed by Pandit Nehru: 

‘While we want this Constitution to bo as solid and permanent as \va can make it, 
there is no permanence in Constitutions, There should be a certain flexibility. If you make 
anj'thing rigid and permanent, you slop the nation’s growth, the growth of a Imng, vital 
organic people. . . .In any cx-ent, we could not make this Constitution as rigid that it cannot 
be odapicdto changing conditions. When the world is in turmoil and we are passing through 
a very swift penod of transition, what we maj> do to-day may not be wholb' capable to- 
morrow. " ^ 


flexibility of oiir Constitution is illustrated by the fact that during 
the first twenty-eight years of its working, it has been amended forty-four 
times. Vital changes have thus been effected by the First, Fourth. Twentv- 
fturth. Twenty-fifth, Thirty-ninth, Forty-second and Fortv-fOurth Amendments 

a^endmente to the fundamental rights, .powers 
High Courts, ^ 
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r — 


sion that the process of amendmeot is vciy difBcuU Isee also Chap. 10, post]. 
But Jhe olhcT past of his reasoning is obviously sound. In fact, his comments 
on this point have proved to be prophetic. He cited Art. 224 as an n/uslration 
of a prowsion which had been tinnecessarily embodied in the Constitution : 

"An example taken ai random 1* article 224, which empowers * retired judge to sit in 

‘ % j -I I 

As Table IV will show it has required an amendment of the Constitution, 
namely, the Seventh Amendment of 1956, lo amend (his article to provide 
for the appointment of Additional /udges instead of recalling retired Judges. 
Similar amendments have been requirt^, once to provide that a Judge of a 
High Court who is transferred to another High Court shall not be entitled to 
compensation [Art. 222] and, again, to provide for compensation. It is need, 
less to multiply such instances since they are numerous 

The greatest evidence of flexibility, however, has been olTered by the 
amendments since 1976. The 42iid AmenihiieDt Act, 1976, after the^i^tutjpn 
had worked for oyer quarter ofa century.lntroduced vital changes and upset 
the .balance^ between the different organs of the Stale.** Of course, behind this 
flexibility lieslhe assumption that the Party m'power wields more than a two- 
thirds majority in both Houses of Parliament.” 

VI. It is also reinarkabte~that though the framers of the Constitution 
RoU of ConTCDtioas attempted to make an exhaustive code of organic law, 
imd^r the Coasfl. of conventions to sup- 

■^tha. ... tors where it is silent. 

Thus, while the ( ■ ■ . ■ * Cabinel'fcsponsibllity 

in Art. 75, it was not possible to codify the numerous conventions which 
answer the problems as they arise in England, from lime to time, in the vvork- 
ing of the Cabinet system. Take, for instance, the question whether the 
Ministry should resign whenever there is an adverse vote against it in the 
House of the People, or whether it is at liberty to regard a accidental defeat 
on a particular measure as a 'soap vote*.*’ Again, the Constitution cannot 
possibly give any indication as to which issue should be regarded as a ‘vital 
issue’ by a Ministry, so that on a defeat on such an issue the Ministry should 
be morally bound to resign. Similarfy, in what circumstances a Ministry 
would be justified in advising the Preadent to dissolve Parliament instead of 
residing Upon an adverse vote, can only be established by convention. 

Sir Ivor Jennings** is, therefore, jnstified in observing that— 
"Thenuchinny cfSCvonniflU/s esseBliiUyBrifiih tad the whete coacetioo of British 
.-nnc,:,>.t:nnBl hai anDtrentlv fcem MXnmtrated >3 cOavtatioQS." 
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VII While the Directive Principles are not enforceable in the Courts, 
r. . the FundaraentaL Rights, included in Part III, are, so 

S c-liS enta=ajl=Xthe,imtaj.ce,ofany.pw^^ 

Remedies. mental right has.bcen infringed by any^cUon of the State, 

—executive or .legislative— and the remedies for ei^orcmg these rights, namely, 
the writs of habeas corpus, mandamus, prohibition and ceriwran, 
guaranteed' by the Constitution. ' Any law or executive order \vhich .offends 
against a fundamental right is liable tote d_edarcd void by the Supreme, Court 

or the High' Court. ' _ , t 

' “ It is through a misapprehension of these provisions. ,t|^t_the Indian 

Constitu^on has bete described by some critics . as .a ‘lawyer s paradisej^* 
Accordhig to Sir Ivor" Jennings, this is due to the fact that the Constituent 
Assembly was dominated by ‘the lawyer-politicians’. It is they who thought 
of codifying the individual rights and the prerogative writs though none in 
England would ever cherish such an idea. In the words of Sir Ivor— 

“Though no English lawyer would have thought of putting the prerogative writs into 

a Constitution, the Constituent Assembly did so These various factors have given India 

a most complicated Constitution. Those of us who claim to be constitutional lawyers can 
look with equanimity on this exaltation of our profession. But constitutions arc intended 
to enable the process of Government to work smoothly, and not to provide fees for constitutional 
lawyers. The more numerous the briefs the more difficult the process of government becomes. 
India has perhaps placed too much faith in us.”’* 


With due respect to the great coustitutioual expert, these observations 
Judicial Review disclose a failure to appreciate the very foundation of 
makes the Const!- the Indian Constitution. Sir Ivor omits to point out 
'^tntion legalistic.' that the fathers of the Indian Constitution preferred the 
American doctrine of ‘limited government’ to the English doctrine of Parlia- 
mentaiy sovereignty. 

In England, the birth of modern democracy was due to a protest against 
the absolutism of an autocratic executive and the English people discovered 
in Parliamentary sovereignty an adequate solution of the problem that faced 
them. The English political system is founded on the unlimited faith of the 
people in the good sense of their elected representatives. Though, of late, 
detractions from its omnipotent authority have taken place because the ancient 
institution at Westminster has grown incapable of managing the myriads of 
modern problems with the same ease as in Victorian age, nonetheless, never 
has anybody in England thought of placing limitations on the authority of 
Parliament so that it might properly behave. 


The Founding Fathers of the American Constitution, on the other hand 
had the painful experience that even a representative body might be tyrannical 
particularly when they were concerned with a colonial Empire. Thus it ii 
ttet the Declaration of Independence recounts the attempts of the Britisl 
Lepslature to extend an unwarrantable jurisdiction over us” and how thi 
British people had been “deaf of the voice of justice”. At heavy cost had thi 
colomsts learnt about the frailty and weakness of human nature when th< 

Slrnt consent o 

Parhament. did, m 1765. and the years that followed, insist on taxing th 
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jfeovernment is an unpracticablejMng and, in.practicg,. th^finaLsaymiist 
wlong tb's6me;bne_^them. ‘ Tiiis“is why the rigid scheme of S^aration of 
Powers and the checks and balances between the 
Df the United States has failed in its actual workmg, 

assumed supremacy under its powers of interpretation of the Co^tituUon to 
such an extent as to deserv’e the epithet of the ‘safety valve’ or the balanc^ 
wheel’ of the Constitution- As one of her own Judges has said (Chief Justice 
Hughes), “The Constitution (of the U.S.A.) is what the Supreme Court says 
it is”. It has the power to invalidate a law duly passed by the Legislature 
not only on the ground that it transgresses the le^latiye powers vested in it 
by the Constitution or by the prohibitions contained in the Bill of Rights 
but also on the ground that it is opposed to some general prindples said 
to underline vague expressions, such as due process, the contents of which 
not being explicitly laid down in the Constitution, are definable only by the 
Supreme Court The American Judiciary thus sits over the wisdom of any 
le^lative policy as if it .were a third Chamber or super-Chamber of the 


Legslature. 

Under the English Constitution, on the other hand, Parliament is supreme 
and “can do everything that is not naturally impossible” (Blackstone) and the 
Courts cannot nullify any Act of Parliament on any ground whatsoever. As 
May puts it — 


“Hie Constitution has assigned no limits to the authority of Parliament over all matters 
and persons within its jurisdiction. A law may be unjust and contrary to the principles of 
sound government But Parliament is not controlled in its discretion and when it errs, its 
erron can be corrected only by itself.” 


So, Judges have denied themselves any power ‘to sit as a court of appeal 
against Parliament’. 

The Indian Constitution wonderfully adopts the via media between the 
American system of Judicial Supremacy and the English principle of Parlia- 
mentary Supremacy, bjf^dowing.the .Judiciary withjthe, power _of declaring 
a law' as unconst itutional if it is beyond, the competence -of the -Legislature 
acc ordin g to fte distribution of powers provided by the Constitution, or -if 
.^1 ¥ ih contravention of the fundamental rights guaranteed by the Constitution 
or of any other mandatory provision of the Constitution, e.g.. Arts. 286, 299, 
301, 304; b ut, the same time, depriving the Judiciary of any power of 
^ of legislative policy. Thus, it has avoided 

expressions liK due process’, and made fundamental rights such as that of 
liberty and property subject to regulation by the Legislature. Further the 
major portion of the ^^titution is liable to be amended by the Union Parlia- 
^nt by a special majority, if in any case the Judiciary proves too obtrusive. 
The theory underlying the Indian ConsUtution in this respect can hardly be 
better expressed than in the words of Pandit Nehru • 


Supreme Court, no Judiciary, can stand in judgment over the sovereien wi 
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Our Const! lution thus placM the soprcmiicy at the hands of the Legislature 
as much as that is possible within the bounds of a written Constitution. But, 
as has been mentioned earlier, the balance between Parliamentary Sovereignty 
and Judicial Review was serioudy disturbed, and a drift towards the forwer 
was made, by the Constitution (42nd Amendment) Act, 1976, by the foUowine 
changes: 

(j) The exceptions to Art 13 (i.e., the power of the Supreme Court 
and High Courts to annul a law on the ground of contravention of Fonda- 
4:iid AmendffleDt Rights) were expanded, by adding new Art. 3ID. 

1976. ’ fad enlarging the scope of Art 3tC, to include laws to 

implement any of the Directives in Part IV. 

(iO A special rnajority of the Supreme Court (Art. 144A], or a High 
Court (Art. 228A (3)-(4)i would now be required to invalidate any law. 

(iii) The power to invalidate a Central law was taken away from 
the High Court (Arts- 226A, 228A(I)], and the power to invalidate a State law 
was tskea away from the Supreme Court, exercising its jurisdiction under 
Art. 32 (contcaveution of a fuadameutal right), unless the validity of a Central 
law was also challenged in the proceeding before the Court 

^v) In cases where fundamental rights arc not aflccled, the power of a 
High Court to Invalidate a law ^.e., a State law) was seriously curtailed by 
revising Art. 226. 

(v) Power was coaferred by Arts. 323A-B to take away the jurisdiction 
of both the Supreme Court uudec Art 32 and the High Court under Art 226 
to hear certain matters, by creating administrative Tribnoab to adjudicate 
thereon. 

The Janata Government, coming into power in 1977, has, however, 
43rd«ad44UiAinead< restored the pre'1976 position, to a substantial extent 
menu, 1977-78, through Uie 43rd and 44th Amendments, 1977-7S, by 
repealing the following Articles which had been inserted by the 42nd Amend- 
ment— 31D. 32A, 131A. 144A. 226A. 228A. 329A; and by restoring Art. 226 
to its original form (substantially). 

Janata has failed to repeal Arts. 323A-D; but these provirions would 
remain a dead-letter so long as no legislation to implement them is effected, so 
as to take away Judicial review. 

The changes made in Aft 31C; however, survive the 44th Amendment 
FciBdiiijieo^l Rights K. Tte b alaodng tetwcCT supre mey of theCons- 

to reasonable titution and soyprwgnly of the l^egislatureJs illustrated 

— regolatioa by Legb' by thejwwl docl^riou q^f Fundament Rights_wbich 

our ( ^nsUtutioo embodie s. 

Tho idea of incorporating io tie Constituu’on a ‘Bill of Rights’ has been 
taken from the ConstituUon of the Uoited States. But the guarantee of indi- 
vidual rights in our Constitution has been very carefully balanced with the need 
for security of the State itself. 

American experience demonstrates that a written guarantee of fundamen- 
tal rights has a tendency to engender an atomistic wew towards society and 
State which may at limes prove to be dangerous to the common welfare. Oi 
course, America has been saved from the dangen of such a atuation by reason 
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Of her Judiciary propounding the doctrine of ‘Police Powers’ 

Legislature is supposed to be competent to interfere with individual nghts 
wherever they constitute a ‘clear danger’ to the safety of the State and ot er 

collective interests. . 

Instead of leaving the matter to the off-chance of judicial proteidion in 

particular cases, the Indian Constitution makes each of the fundamen^lnghp 
subject to legislative control under the terms of the Constitution itself,_^apart 
from those exceptional cases rvhe^the interests of national security, integnty 
ox weffme should exclude application of fundamental rights altogether 

[ArtsTllA-irq?^" ^ -u, . 

X. Another peculiarity of the Chapter on Fundamental Rights in 

the Indian Constitution is that it aims at securing not merely political or legal 
equality, but social equality as well. Thus, apart from 
Social Egnaliiyako guarantees that the State will not discriminate 

^ between one citizen and another merely on the ground 
of religion, race, caste, sex or place of birth, — ^in the 
matter of appointment, or other employment, offered by the State, — the 
Constitution includes a prohibition of ‘untouchability’ in any form and lays 
down that no citizen may be deprived of access to any public place, of the 
enjoyment of any public amenity or privilege, only on the ground of reli^on, 
race, caste, sex or place of birth. 

We can hardly overlook in this context that under tHe Constitution of 
the U.S.A., racial discrimination persists even to-day, notwithstanding recent 
judicial pronouncements to the contrary. The position in the United Kingdom 
is no better as demonstrated by current events. 

XI. Another feature, which was not .in _Ae ori^nal_ Cpnstitui^n 
Fnndamratai rights has been introduce^ by the 42nd j^endment, 1976, 
by introducing Art 51 A as Part lVA of the Consti- 
tution. 

Directiv es in Part IV qf_Jhe_Constitution _were not 


checkmated by 
-'Fnadameotfll Duties. 

Though the 
42nd Amendment, 
1976. 


enforceable in any manner and had to give way before 
t he Fun^ mentel Rights,. uffler jhe qriginai Constitution, 
th e situ ation was reversed, through the backdoor, by the .42nd Amendment, 

1976, by amending Art. 31C.^* ' * 

In the same direction, the 42nd Amendment Act introduced ‘Fundamen- 
tal Duties’, to chcumscnbe.theJFundamental Rights, even though the Duties, 
as such, cannot be judicially .enfbrced'fseer furfier, under Chap. 8, post). 
Xn. The adoption of .universal aduU suffrage [Art. 326], without mv 
?teof sex,. proper^, taxation or the like, .is a ‘bold experiment’ 
UniTcrsal Franchise hax^og regard tq the vasUxtent of the country 

and its Jpp€lation,_wUh.„an- overwhelming illiteracy 


■without Communal 
Representation. 


• -a s, ® ^ “ India, it should be 

noted IS Wider than that in. England. or the Umted Statei. The con^ot S 

popular sovereignty, which underhes the declaration in the PreamM^rV*? 
Constitution is adopted and given by the ‘people of India’^unt^lV^ i 
would indeed have been hollow unless the franchise-the only effective 
or popular soveidspty k a piodorp d«nocracy_w«o exiSt 
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population which was capable of exercising the right and an independent 
electoral machinery (under the control of the Election Commission) was set 
up to ensure the free exercise of it 

That, notwithstanding the outstanding dilBcullies, this bold experiment 
has been crowned with succea will be evident from some of the figures” rela- 
ting to the first General Election held under the Constitution in 1952. Out ofa 
tritil population of 356 million and an adult population of 180 million, the 
number of voters enrolled was 173 million and of these no less than 88 million, 
i.e., over 50 per cent of the enrolled voters, actually exercised their franchise. 
The orderliness with which tfeii election as veil ss the subsequent Genera/ 
Elections have been conducted speaks eloquently of the political attainment 
of the masses, though illiterate, of this vast sub-continent In the fifth General 
Election held in 1971-72, the number of persons on the electoral roll had come 
up to 272 million. 

No less creditable for the framers of the Constitution js t he abolitio n 

in its^n had brought in the bjoody and 

"• p. 17, ante). I njhe new C o nsti tuti on there 
___ ___ _ pt for the ^h^uled Castes and T ri^^and 

forji^c Anglo-In3!ans,— ah^lhat only for a temporary perToffCthis period was 
10 year^'io the original CoiitTtuiibn, w^ch hM_been extended to. 30 years, 
i.e., up to 1980, b y subseq uent amendment of Art. 334).» 

Xin. It has been sUted" at the outset (p. 23, ante), that the form of 
government introduced by our Constitution both at the Union and the 
States Is the P arliament ary Government of.the_British type^” A primary 
reason for the choice of this system of government was that the people had_a 
l ong experience of this sy stem under the Gove rn ment of I ndia Acts,” 
thoug h the Brit ish we re very slow in importing its features Jto_theJ'u1Ies^ 
leng^. 

The makers of our Coostitutioo reject ed the Preside ntial_system of 
government, as it obtains in America, on the ground that und er that s ystem 


the Executive and the Legislatures are separate from an d ind epende nt of each 
other,*^"^hich is likely to cause wiiflicts. between them, which,_o ur infatU 


d emocra'cy _ co uld.''.ill. afford to.Tisk._ 

BiU though the British model of Parliamentary or Cabinet form of 
government was adopted, a here ditary monarch or ru l er at the hea d could no t 
be installed, be cause Iiidia*Ti^,declarcd.herself.a JRcpublicT iastea?m^ a 
rnonareji, tHerefore, an el ect^ President w a s to be at the head of the Parlia- 
mentary sy^cm. In Introducing tbis am^gam, the makers of our Constitution 
foII5^d~the irish precedent 

As in the Cqpstitutipn ofjE/re. the I ndian Co n^tmion,superimpo_sgs^ 
elected President upon the_ Parliamentary system of responsible gomnment 
But tWgh^sn elec^ President js the_cxecutivrjicad 


rarlUiQMiUrr Gof- 
ernment combined 
an Elected Pre- 


«dnit at the Head. 


‘‘JuTmmisters, 
to_^o__a(M«_ 
he courts _and 


there is no mode, si 
c'onlfary to the Constitution. 


tent if be acts 
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On the other hand, the principle of ministerial responsibility to the 


Legislature, which under the English system rests on convention, is embodied 
in the express provisions of our Constitution [Art. 75 (3)], 

In the words of our Supreme Court,®* 

“Our Constitution though federal in its structure, is modelled on the British Parlia- 
mentary system where the executive is deemed to have the primary responsibility for the 
formulation of government policy and its transmission into law, though the condition precedent 
to the exercise of this responsibility is its retaining the confidence of the legislative branch ot 
the State. . . .In the Indian Constitulion, therefore, we have the same system of parliamentary 
executive as in England. 

But our Constitution is not an exact replica of the Irish model either. 
The Constitution of Eire lays down that the constitutional powers of the 
President can only be exercised by him on the advice of Ministers, except those 
which are left to his discretion by the Constitution itself. Thus, the Irish 
President has an absolute discretion to refuse dissolution of the Legislature to 
a defeated Prime Minister, contrary to the English practice and convention. 
But in the Indian Constitution there i^no provision authorising the.President 
to act ‘in his discretion’ on any matter. On the other hand, by amending 
Art. 74 (1), the 42nd Amendment Act has explicitly codified the proposition 
'I!bi?h the Supreme Court had already laid down in several decisions,*® that 
the President “shall, in the exercise of his functions, act in accordance vfUh 
s uch a dyke,”_ i.e., the .advice tendered by the. Council of Ministers. 

The Janata Government has preferred not to disturb this contribution of 
A,,. ^ A A '^^nd Amendment, except to empower the President, 

t ea men , . Amendment, 1978, to refer a matter back 

to the Council of Minlstcfs, for reconsideration. 

XIV. Perhaps the most remarkable achievement of the Indian Consti- 
A, Federal System with tution .is to ctmfer upon a federal system the, strength. 

' -"Unibiry Basis, ofj^umtary government. Though normally. the„system 

is federal, the Cohstiluiibn enables the federation to transfrom 
(by the assumption of the powers of States by t’ne 
Union), — i n enierg e«cies.(PaTt XVIII]. 

Such a combination of federal and unitary systems in the same constitu- 
tion is unique in the world. For a correct appreciation of this unique system 
it is necessary to examine the background upon which federalism has been 
introduced into India, in the light of the experience in other federal countries. 
This deserves a separate treatment [see Chap. 5, post]. 

XV. No less an outstanding feature of the new Constitution is the 
union of some 552 Indian States with the rest of India under the Constitution 

Inicirotion of Indian the framers of the Govern'- 

. ,, Slates. of India Act, 1935, and ultimately led to the failure 

. of its federal scheme, has been solved by the framers 

hL t' The entire sub-continent of India 

has been unified and consolidated into a compact State in a manner which is 
ilL.the history of this country 

a “ tas be™ peetaed 
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At Ih^ time of He conSltolioM! reforms leadins to the Government of 
India Act, 1935, the gcolraphical entity known as India was divided into two 
SiMvaetMimSHte *»'*'■“, “dii tl>= Indian States. White 

iln^ertlitBrUljh Crown. »r*tish India composed the 9 Governors’ Provinces 

> 1 . • some other areas administered by the Government 

of India iu6lf, ihfe Indian State! comprised some 600 States tvhich v-ere mostly 
under the personal rule Of the ftulets or proprietors. All the 600 Indian 
States were not of the same order. Some Of them were States under the rule 
of heredi^iy Chlefti which had a political status even from before the Maho- 
medah ihVdston; Others (about 300 in number) were Estates or Jagirs granted 
by the Muslim riileffc aS rewards for Services or otherwise, to particular indivi- 
duals or families. But the common feature that distinguished these 600 States 
8f {flfcreabout from British India was that the Indian Stales had not been annexed 
by the Briiisb feOi sVhlle British India was under the direct rule of 

the Crown through its representadveS and according to the statutes to Parlia- 
ment and enactments of the Indian Legistatures,~the Indian States were allow- 
ed to feSilfi tinder the personal rule of their Chiefs and Princes, under the 
‘suzerainty’ of the Cr6w£ i^hlch was assumed over the entire territory of India 
When the Crown took over authority frOW tha East India Company in 1858. 

r^failonsBlp between the Crown and the Indian States since the 
assumption of sUzerlinty by thfi Crown came to be described by me term 
*P(ddmoUhlc)>\ The Crown was bound by engagements 
ftSey; variety wlUi the Indian Sutes. A common 

feature of these engagements was that while the States 
were responsible (hr ibeir Own (hternal administration, the Crown accepted 
responsibility for their exiemal relations dnd defence. The Indian States 
had no international life, and for exMhal purposes, they were practically in 
the same position as Britbh India. As regards I'niernal affairs, the policy of 
the British Crown was normaKy 6110 of non-interference with the monarchical 
rule of the Rulers, but the Crown interfered !tl Cftsis of mlsruleand maladminis- 
tration, as well as for giving effect to its international commitments. So, 
even in the internal sphere, the Indian States bad no legal right againit non- 
interference. 

Nevertheless, the Rulers of the Indian States eijoyed certain personal 
rights and privileges, and normally carried on their personal administration, 
unaffected by all political and constitutional vicissitudes within the neighbouring 


territories of British India. 

The Government of India Act, 1935 envisaged a federal structure for 
the whole of India, in which the Indian States could figure as units, together 
with the Governors’ Provinces. Nevertheless, the framers 
of the Act differentiated the Indian Stales from the 
Provinces in two material respects, and this differentiation 
ultimately proved fatal for the scheme itself. The two 
points of difference were->(a) WWle In the'<^ of the 
Provinces accession to the Federation was compulsory or automatic, the 
case of an Indian State it was voluntary and depended upon the opuon of ine ^ 
Ruler of the State, (b) While in the case of the Provinces, the authority 


Place of Didlaa States 
In the Federal Scheme 
proposed by the 
GoTenimeot of India 
Act, IMS. 
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the Federation over the Provinces (executive as well as legislative) extended 
over the whole of the federal sphere chalked out by the Act,— m the case of 
the Indian States, the authority of the Federation could be J ® 

Instrument of Accession and all residuary powers belonged to the State, 
is needless to elaborate the details of the plan of 1935, for, as has been stetcd 
earlier (p. 9, anie), the accession of the Indian States to the proposed Federa- 
tion never came true, and this Part of that Act was finally abandoned m 1939, 

when World War n broke out. 

When Sir Stafford Cripps came to India with his Plan (see p. 14, anfej, 
it was definitely understood that the Plan proposed by him would be confined 
to settling the political destinies of British India and that the Indian States 
would be left free to retain their separate status. 

But the Cabinet Mission supposed that the Indian States would be ready 
to co-operate with the new development in India. So, 
they recommended that there should be a Union of 
India, embracing both British India and the States, 
which would deal only with Foreign Affairs, Defence and Communications, 
while the State would retain all powers other than these. 

When the Indian Independence Act, 1947, was passed, it declared -the 
, , lapse of I suzerainty and paramountcy of the 

StheMirSa?. Crown, in s. 7 (1) (b) of the Act, which is worth 
pcndence Act. reproduction: 


Proposal of the 
Cabiact Mission. 


*7. (1) As from the appointed day— 

(6) the suzerainty of His Majesty over the Indian States lapses, and with it, all treaties 
and agreements in force at the date of the passing of this Act between His Majesty and the 
rulers of Indian States, all functions exercisable by His Majesty at the date with respect to 
Indian States, all obligations of His Majesty existing at that date towards Indian States or 
the rulers thereof, and all powers, rights, authority, or jurisdiction exercisable by His Majesty 
at that date mor inrelation to Indian Statesby treaty, grant, usage, sufferance or otherwise; 
and 

Provided that notwithstanding anything in paragraph (6). . . .of this sub-section, effect 
shall, as nearly as may be, continue to be given to the provision of any such agreement as 
is therein referted-to which relate to customs, transit emd communications, posts and tele- 
graphs, or other like matters, until the provisions in question are denounced by the Rulers 
of the Indian States....on the one hand, or by the Dominion or Province or other part thereol 
concerned on the other hand, or are superseded by subsequent agreements.” 


But though paramountcy lapsed and the Indiau States regained the! 
position which they had prior to the assumption of suzerainty by the Crown 
most of the States soon realized that it was no longer possible for them b 
maintain their, existence independent of and separate from the rest of th 
country, and ^at it was in their own interests necessary to accede to either o 
the two Dominions of India and Pakistan. Of the States situated within th 
gcograpkral boundaries of the Dominion of India, aU (numbering 552) sav 

Junagadh and the Baluchistan State 

Sf hv Dominion o 

India by the 15th August, 1947, i.e., before the ‘appointed day’ itself Th 
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(a) Shaping the Indian States into sizeable or viable administrative 
tinits, and (b) fitting them into the constitutional structure of India. 

(A) Thefifst objective was sought to be achieved by a tbrce-fold process 
ofintegra{lon(knownasthe 'Patelscheme* by the name of the then Member 
in charge of Home AfTairs)— 

(i) 2ld States were merged into the respective Provinces, geographically 
contiguous to them. These merged States were included in the territories 
Intecratlon gnd Stales in Part B in the First Schedule of the Consti- 

Merficr. tution. The proce^ of merger started with the mer^r 

of Orissa and Chattlsgarh Stales with the then Provin cc 
of Orissa on January I, 1948, and the last instance was the merger of Cooch- 
Behar with the state of West Bengal in Jaauary, 1950. 

(li) 61 States were converted into Centrally administered areas and 
included in Part C of the First Schedule of the Constitution. This form of 
integration was resorted to in those cases in which, for admimstratise, strategic 
or other special reasons. Central control was considered necessary. 

(iii) The third form of integration was the consolidation of groups of 
States into new viable units, knosvn as Union of Slates. The first Union 
formed was the Saurashtra Union consolidating the Kathiawar States and 
many other Stales (February 15, 1948), and the last one was the Union of 
Travancore'Cochin, formed on July 1, 1949. As many as 275 Stales were 
thus integrated into 5 Unions— Madhya Bharat, Pauala and Ealt Punjab States 
Union, Rajasthan, Saurashtra and Travancore-Cochin. These were included 
In the States in Part B of the First Schedule. The other 3 States included in 
Part B were— Hyderabad, Jammu and Kashmir and Mysore. The cases of 
Hyderabad and Jammu and Kashmir were peculiar. Jammu and Kashmir 
acceded to India on October 26. 1947, and so it was included as a State in 
Part B, but the Government of India agreed to take the accession subject to 
confirmation by the people of the Stale, and a Constituent Assembly subse- 
quently confirmed it, in November, 1956. Hyderabad did not formally .•'ccede 
to India, but the Nizam issued a Proclamation recognising the ncccsshy of 
entering into a constitutional relationship with the Union of India and 
accepting the Constitution of India subject to ratification by the Constituent 
Assembly of that State, and the Constituent Assembly of that State ratified 
tlus. As a result, Hyderabad was included as a State in Part B of the First 
Schedule of the Constitution. 

(B) We have so far seen how the States in Part B \\ere formed as viable 

umts of administration, — ^being the residue of the bigger Indian States, left 
after the smaller States bad been merged in the Provinces or converted into 
Centrally Administered Areas. So far as the latter two groups we concerned, 
there was no problem in fitting them into the body of the Constitution framed 
for the rest of India. There was an agreement betssecn the Govcrnmetit of 
India and the Ruler of each of the Slates so merged, by which the Rulers 
voluntarily agreed to the merger and ceded all powers for the gove^nce of 
the States to the Dominion Goverument, reserving certain personal rights and 
privileges for themselves. . 

But the story relating to the Slates in Part B is not yet complete. At 


of 
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tRp fiinp of their accession to the Dominion of India in 1947, the States had 
“d viz., Defeace. Foreign Affairs and Consmurf. 

cations. With the formation of the Unions and under the influence of ^ 

events the Rulers found it beneficial to have a closer connection with the 

Union of India and all the Rajpramukhs of the Umons as 
of Mysore, signed revised Instruments of Accession by which all th^e States 
acceded to the Dominion of India in respect of all matters- included m the 
Union and Concurrent Legislative Lists, except pifly those relating to taxation. 
Thus, the States in Part B were brought at par with the States in Part A, subj^t 
only to the diiferences embodied in Art. 238 and the supervisoiy powers f 
Centre for the transitional period of 10 years [Art. 371]. Special provisioiw 
were made only for Kashmir [Art. 370] in view of its special ^ positipn ^nd 
problems. That article makes special provisions for the partial application 
of the Constitution of India to that State, with the concurrence of the Goverpr 
ment of that State. 

It is to be noted that the Rajpramukhs of the five Unions as svell as the 
Rulers of Hyderabad, Mysore, Jammu and Kashmir all adopted the Consti- 
tution of India, by Proclamations. 

The process of integration culminated in the Constitution (7th Amend- 
ment) Act, 1956, which abolished Part B States as a class and included all the 
States in Part A and B in one list.^^ The special provi- 
sions in the Constitution relating to Part B States were, 
consequently, omitted. The India States thus lost their' 
identity and became part of one uniform political organisation embodied in the 
Constitution of India,-* 

The process of reorganisation is continuing stiil and the recent trend is 
towards conceding the demands of smaller units which were previously Part B 
States, Union Terntories or autonomous parts of States, by conferring upon 
them the status of a ‘State’, e.g., Nagaland, Meghalaya, Himachal Pradesh. 
This process will be further elaborated in Chap. 6 (Territory of India), 
post. 

Before ending this Chapter, however, it should be pointed out that since 
the observations in the case of Golak Nath/^^ cuhninat- 
SSrStures ’Tr Keshavananda?^ the Supreme Court had been 

The Constitution. that there are certain ‘basic’ features of the Cons- 

titution, which were immune from the power of amend- 
ment, conferred by Art. 368, which, according to the Court, was subject to 
‘implied’ limitations. On the other hand, the Indira Government had been 
attempting to thwart this doctrine by successive amendments of ArL 368 
Amendment, 1971, and ending with the 42nd Amendment 
Act, 1976 so as to obmte any such conclusion by the Supreme Court The 

provisions of the Indian Constitution. ® ^ ^ * vanous- 


Reorganisation 

St3f«. 
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27, The Janata Government’s efforts to enshrine the ‘basic features theory’ in the Consti- 
tution itself, by requiring a referendum to amend four ‘baisic features’, has failed owing 
to Congress opposition to the relevant amendments of Art, 368 of the Constitution, 
as proposed by the 45th Amendment Bill, 1978. The four basic features mentioned 
in that Bill were — (i) Secular and democratic character of the Constitution; (ii) Funda- 
mental Rights under Part III; (iii) Free and fair elections to the Legislatures; (iv) Inde- 
pendence of the Judiciary. 

Since the proposed amendment of Art. 368 has failed, there is nothing to prevent 
any of the foregoing or any other ‘basic feature’ of the Constitution being amended by 
the legislative process, by special majority, as prescribed by Art. 368 of the Constitu- 
tion, as it stands after the 42nd Amendment, 1976. 
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NATURE OF THE FEDERAL SYSTEM 


Art. 1 (1) of our ConsUtutioQ says— “lodia, that is Bharat, shall be a 
India, « Union of States. Union of States.” 

While submitting the Draft Constitution, Dr. Ambedkar, the rRair pian 
of the Drafting Committee, stated that “although its Constitution may be 
federal in structure”, the Committee had used the term “Union” because of 
certain advantages.' These advantages, he explained in the Constituent 
Assembly,* were to indicate two things, viz., (a) that the Indian federation is 
not the result of an agreement by the units, and (b) that the component units 
have no freedom to secede from it. 

The word ‘Union*, of course, does not indicate any particular type of 
federation, inasmuch as it is used also in the Preamble of the Constitution 
of the United States— the model of federation; in the Preamble of the British 
North America Act (which, according to Lord Haldane, did not create a true 
federation at all); in the Preamble to the Umoo of South Africa Act, 1909, 
which patently set up a utdtary Constitution; and even in the Constitution of 
the U.S.S.R. (1936), which formally acknowledged a right of secession [Art 17] 
to each Republic, Le., unit of the Union.* 

We have, therefore, to examine the provisions of the Cooslltotioa iisdf, 
apart from the label given to it by its draftsman, to determine whether it pro* 
vides a federal Qrstem as claimed by Dr. Ambedkar, particularly in view of 
the criticisms (as will be presently seen) les-elled against its federal claim by 
some foreign scholars. 

The difficulty of any treatment of federalism is that there is no agreed 
definition of a federal State. The other difficulty is 
that it is habitual with scholars on the subject to start 
Inte^oaeroWwl^ model of the United States, the oldest (1787) 

of all federal Coastituttons ia ths worW, sad to exclude ' 
any system that does not conform to that model from the nomerwilature of 
‘federation*. But numerous countries in the world have, since 1787, adopted 
Constitutions having federal features and, if the strict historical standard 
of the United States be applied to all these later Constitutions, few will stand 
the test of federalism save perhaps Switzerland and Australia. Nothing is, 
howes’cr, gained by excluding so many recent Constitations from the fed^ 
class, for, according to the traditional classification followed by politic^ 
scientists, Constitntions are either uititaiy or federal. If, therefore, a Consti- 
tution partakes of some features of both types, the only altcnuti« is to analy» 
those features and to ascertain svhether it is6c»'ca/0’ um'taty or federal, aMooga 
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it may have subsidiary variations. A liberal attitude towards the question of 
federalism is, therefore, inevitable particularly in view of the fact that recent 
experiments in the world of Constitution-making are departing more and more 
from the ‘pure’ type of either a unitary or a federal system. _ The Author s 
views on this subject, expressed in the previous Editions of this book as well 
as in the Commentary on the Cons'titution of India* now find support froin 
the categorical assertion of a recent research worker® on the subject of 
federalism (who happens to be an American himself), that the question whether 
a Stale is federal or unitary is one of degrees and the answer will depend 
upon “how many federal features it possesses.” Another American scholar 
has, in the same strain,® observed that federation is more a ‘functioiial’ than 
an Hnstitutionar concept and that any theory which asserts that there are certain 
inflexible characteristics without which a political system cannot be federal 
ignores the fact “that institutions are not the same things in different social and 
cultural environments.” 

To anticipate the Author’s conclusion, the constitutional system, of 
India is basically federal, but, of cour^, with striking 
unitary features. In order to come to this conclusion. 
Unitary Features. formulate the es^ntial miiumum features of 

a federal system as to which there is common agreement 
amongst political scientists. 

Though there may be difference amongst scholars in matters of detail, 
Essenttal Features of the consensus of opinion is that a federal system 
a Federal polity, involves the following essential features: 

(i) Dual Government. While in a unitary State, there . is only one 
Government, namely, the national' Government, in a federal State, there arc 
two Governments,— the national or federal Government and the Government 
of each component State. 

Though a unitary State may create local sub-divisions, such local 
authorities enjoy an autonomy of their. own but exercise only such powers 
as are from time to time delegated to them by the national government and it 
is competent for the national Government to revoke the delegated powers 
or any of them at its will, 

A federal State, on the other hand, is the fusion of several States into 
a single .State in regard to matters affecting common interests, while each 
component State enjoys autonomy in regard to other matters. The compo- 
nent States ate not mere delegates or agents of the federal Government but 
both the Federal and State Governments draw their authority from the same 
wurce, viz., the Constitution of the land. On the other hand, a component 
State has -no right to secede from the federaUon at its will. This distinguishes 
a federation from a confederation. 

f that the very object for which a 

f^eral State is formed involves a division of authority between the Federal 

Go«t ^ though to method of i„ribuU„„ lyVo, be 

alike in the federal Constitutions. ^ 

Supremap^ of the Constitution. A federal State derives Us existence 
, from to Cousututioo, at a corporatlou derives its Sef ftom S 
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pant of statute by which it is created. Every power— executive, legislative, 
pr judicial— whether it belongs to the federation or to the component States^ 
is subordinate to and controlled by the Constitution. 

(iv) 4uthority of fourts. Jn a federal State the legal supremacy of tbc 
Constitution is essential to the existence of tlic federal sj'stcm. It is essential 
to maintain the division of powers not only between the coordinate branches 
of the government, but also between the Federal Government and the States 
themselves. This is secured by vesting in the Courts a final power to interpret 
the Constitution and nullify any action on the part of the Federal and State 
Governments or their different organs which violates the provisions of the 
Constitution. 

Not much pains need be taken to demonstrate that the political system 
introduced by our ConstituUon possesses all the aforesaid essentials of a federal 
polity. Tfius, the Constitution is the suoreme organic law of our land, and 
both the Umoa and the State Govemmeots as well as their respective organs 
dwive their authority from the Constitution, and it is not competent for the 
States to secede from the Union. There is a division of legislative and adminis- 
trative powers between the Union and the Stale Governments and the Supreme 
Court stands at the head of our Judiciary to jealously guard this distribution 
of powers and to invalidate any action which violates the limitations imposed 
by ibe Constitution- This jurisdiefiop of th,e Supreme Court may be rewrted 
to not only by a person^ who has been affected by a Union or State law which, 
scfOfdJng to him, has violated the constltuliosa) distribution of powers but 
^Iso by the Union and the States themselves by bringing a direct action against 
each other, before the Original Jurisdiction of the Supreme Court under 
Art* I3|.* fits because of these basic federal features (hat our Supreme 
Court has dwribed the Constitution as ‘federal’.* 

But though our Couslilulion provides these essential features of a federa- 
pecoliar Features of tion, it differs' from the typical federal systems of the world 
Indian rederalism. in certain fundamental respects: 

(A) TJje Mode of Formation. A federal union of the American type 
is formed by a voluntary agreement between a number of sovereign and 
independent Slates, for the adroimstration of certain affairs of general concern. 

But there Is an alternative mode of the Canadian type (if Canada is 
admitted into the family of federations), namely, that the provinces of a unitary 
State may be transformed into a federal umon to make ihemsehcs autonomous. 
The provinces of Canada had no separate or independent existence apart from 
the colonial Government of Canada, and the Union was not formed by any 
agreement between them, but was imposed by a BriUsh statute, which with- 
drew from the Provinces all their former rights and then re-divided them between 
the Dominion and the Provinces. 

As has been seen (pp. 7-9, fl»/e),*d«zhadalhoroughly centralised umtaty 



si r < . • . . ■ I • • ' ' ' 

a federation ofaulonomous States ol Bntisu inaia auu Uie Iuum.* ' 

the aegis of the Central Government, the Government of India Act.- 191^ 
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eventually offered only Provincial autonomy, as has been explained (PP- 
ante). The Provincial Government were virtually the agents of the Central 

Government, deriving powers by delegation from the latter. 

To appreciate the mode of formation of federation m India, we must 
go back to the Government of India Act, 1935, which for the first time intro- 
duced the federal concept, and used the expression ‘Federation of India (s. 5) 
in a Constitution Act relating to India, since the Constitution has simply 
continued the federal system so introduced by the Act of 1935, so far as the 

Provinces of British India are concerned. 

By the Act of 1935, the British Parliament set up a federal system in 
the same manner as it had done in the case of Canada, viz., “by creating 
autonomous units and combining them into a federation 
Federation as envisag- fey one and the same Act.” All powers hitherto exercised 
in India were resumed by the Crown and redistributed 
between the Federation and the Provinces by a direct 


cd by the GoYCrnmcnt 
of India Act, 1935. 


grant. Under this system, the Provinces derived their authority directly from 
the Crown and exercised legislative and executive powers, broadly free from 
Central control, within a defined sphere. Nevertheless, the Centre retained 
control through ‘the Governor’s special responsibilities’ and his obligation to 
- exercise his' individual judgment and discretion in certain matters, and the 
power of the Centre to give direction to the Provinces.^® 

The peculiarity of thus converting a unitary system into a federal one 
"can be best explained in the words of the Joint ParUamentary Committee on 
Indian Reforms: 


“Of course in thus converting a unitary State into a federation we should be taking 
a step /or v/hich there is no e.Kacl historical precedent. Federations have ccnunonly resulted 
from an agreement between independent or, at least, autonomous Governments, surrendering 
a defined part of their sovereignty or autonomy to a new central organism. At the present 
moment the British Indian Provinces are not even autonomous for they arc subject to both 
administrative and legislative control of the Government and such authority as they exercise 
has been in the main devolved upon them under a statutory rule-making power by the 
Governor-General in Council. We are faced with the necessity of creating autonomous units 
and combining them into a federation by one and the same Act.” 


It is well worth remembering this peculiarity of the origin of the federal 
system in India. Neither before nor under the Act of 1935, the Provinces 
were in any sense ‘sovereign’ States like the States of the American Union. 
The Constitution, too, has been framed by the ‘people of India’ assembled 
in the Constituent Assembly, and the Union of India cannot be said to be 
the result of any compact or agreement between autonomous States.- So far 
as the Provinces are concerned, the progress had been from a unitary to a 
federal organisation, but even then, this has happened not because the Provinces 
desired to become autonomous units under a federal union, as in Canada. 
The Provinces, as just seen, had been artificially made autonomous, within a 
defied sphere, by the Government of India Act, 1935. What the makers of 
the Constitution did was to associate the Indian States with these autonomous 

Provinces into a federal union, which the Indian States had refused to accede 
to, ID 1^35, 

Some amount of homogeneity of the federating units is a condition for 
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their desire to form a federal tiaion. But in India, the position has been 
diiTercnt. From the earliest times, the Indian States had a separate political 
entity, and there was little that was common between them and the Provinces 
which constituted the rest of India. Ewn under the federal scheme of 1935 
the Provinces and the Indian States were treated differently; the accession 
of the Indian States to the system was voluntary while it was compulsory for 
the Provinces, and the powers excn^ble by the Federation over the Indian 
States were also to be defined by the Instruments of Accession. It is because 
it was optional with the Rulers of the Indian States that they refused to join 
the federal system of 1935. Th^ lacked the ‘federal sentiment’ {Dicey}, that 
is, the desire to form a federal union with the rest of India. But, as already 
pointed out (p. 44, ante), the political situation changed with the lapse of para- 
mouQtcy of the British Crown as a result of which most of the Indian States 
acceded to the Dominion of India on the eve of the Independence of India. 

The credit of the makers of the Constitution, therefore, lies not so much 
in bringing the Indian States under the federal system but in placing them, as 
much as possible, on the same footing as the other units of the federation, 
under the same Constitution. In short, the sorvivors of the old Indian States 
(States in Part of the First Schedule) were, with minor exceptions, placed 
under the same political system as the oM Provinces (Slates in Part A”)* The 
integration of (he units of the two categories has eventually been completed 
by eliminating the separate entities of States In Part A and States in Part B 
and replacing them by one category of States, by the Constitution (7th 
Amendment) Act, 1956.^^ 

(B) Position of the States in the Federation. In the United States, since 
the States had a sovereign and indepeadent existence prior to the formation 
of the federation, they were reluctant to give up that sovereignty any further 
than what was necessary for fonmng a national government for the purpose 
of conducting their common purposes. As a result, the Constitution of the 
federation contains a number of safeguards for the protection of ‘State rights’, 
for which there was no need in India, as the Stales were not ‘sovereign’ entities 
before. These points of diflfcrcncc deserve particular attention; 

(i) While the residuary powers are reserved to the States by the American 
Constitution, these are assigned to the Union by our Constitution [Art. 248). 

This alone, of course, is not sufficient to put an end to the federal character 
of our political system, because it only relates to the mode of distribution of 
powers. Our Constitution has simply followed the Canadian system in vesting 
the residuary power in the Union. 

(ii) While the Constitution of the United States of America merely 

drew up the constitution of the national gover^ent, leaving it "in the main 
(to the State) to continue to preserve thrir oripnal Constitution,” the Consti- 
tution of India lays down the constitotioa for the States as well, and, no State, 
save Jammu and Kashmir (p. 32, ante), has a right to determine its own (State) 
constitution. . - t 

(iii) In the matter of amendment of the Constitution, again, the part 
assigned to the States is minor, as compared with that of the Urnon.^ .The 
doctrine underlying a federation of the American type is that ibe muon is 
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ft. remit of aa agreeraeal beween ik component units, §o that no 
ft^ Constitution v,'hich embodies the compact can be alt^ed witho^. 
consent of the covenanting parties. This doctrine is adopted; v^ith vanduons, 

"^Bitfritd/X Sip^'STfew specified mattem affecting tfo fedjal 
lure (see Chao. 10, port), the State need not er-en ^ consult^ 
of amendment of the bulk of the Constitution, which may be effected b> a 
Bill in the tfnion Parliament, passed by a sp^al majori^'. , _ 

(iv) Though there is a division of powers between the Union and the 
States, there is provision in our Constitution for the exercise of control b,. 
the Union both over the administration and le^slation of the States. 
lation by a State shall be subject to disallowance by the President, v;hen reserved 
by the Governor for his consideration [Art 201]. Again, the Governor 
of a State shall be appointed by the President of the Union and shall hold 
office ‘during the pleasure’ of the President [Arts.155-156]. These ideas are 
repugnant to the Constitution of the United States or of Australia, but dre 
to be found in the Canadian Constituffon. 

(v) The American federation has been described by its Supreme Cburt 
as “an indestructible Union composed of indestructible States.” 

It comprises two propositions— 

(a) The Union cannot be destroyed by any State seceding from the 
Union at its wUL“ 

(b) Conversely', it is not possible for the federal Government to redraw 
the map of the United States by forming nsv/ States or by altering theboumJaries 
of the States as they existed at the time of the compact without the consent 
of the Legislatures of the States concerned. The same principle is adopted 
in the Australian Constitution to make the Commonwealth “indissoluble”, 
•with the further safeguard superadded that a popular referendum is required 
in the affected State to alter its boundaries. 

(a) Ithasbeeaalreadysesnthatthefirstpropositionhasbeen accepledby 
Mo right to the makers of our Constitntion, and it is not possible for 

the States of the Union of India, to exercise any right 
of secession. It should be noted in this context that by the 16th Amendment 
of the Constitution in 1963, it has been made clear that even advoeax^ of 
secession will not have the protection of the freedom of expression.^ 

(b) But just the contrary of the second proposition has been embodied 
Bat consent oTa State 0^^ Constitution. Under our Constitution, it is possible 

for the Union Parliament to reorgam'se the States or to 
alter their boundaries, by a simple majority in the ordinary 
process of legislation [Art. 4 (2}3.« The Constitution do« 
Bot require that the consent of the Legislature of the 
for enabling Parliament to make suchlaws; only the President 
1 ?^ Legislature of the affected States to recom- 

Even this obligation is notmanda- 

tory insofar as the President is compsteat to fix a time-limit within which a 
State must express its views, if at aU [Proviso to Art. 3 , as jn 

lan federation, thus, the States are not "indestructible’ units as hi the 
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U.S.A. The case with which the /nlera! organisation may he reshaped by aa 
ordinary legislation by the Union Parliament has been demonstrated by the 
enactment of the States Reorganisation Act, 1956. which reduced the number 
of States from 27 to 14 within a period of six years from the comraeocemeat 
of the Constitution. The same process of disiotegratlon of existing States, 
effected by unilateral legislation by Parliament, has led to the formation, 
subsequenUy, of several ne;v States— Gujarat, Nagaland, Hatyana, hfeghalaya, 
Himachal Pradesh, Manipur and Tripura. 

It is natural, therefore, that questioning might arise in foreign minis 
as to the nature of federalism introduced by the Indian Constitution. 

(vi) Not only does the Constitution offer no guarantee to the States 
against affecting their territorial tnt^rily without their consent, — there is no 
theory of ‘equality of State rights* underlying the federal scheme in our Consti- 
tution, since it is not the result of any agreement between the States. 

One of the essential principles of Anterican federalism is the equality 
of the component States under the Constitution, irrespective of their size or 
population. This principle is reSected in the equality of representation of 
the Slates in the upper House of the Federal Legislature (i e., in the Senate),** 
which is supposed to safeguard the status and interests of the States in the 
federal organisation. To this is superadded tbs guarantee that no State 
may, without its consent, be deprived of its equal represeatatlon in the 
Senate [Art. V]. 

Under our Constitution, there is no equality of representation of. the 
, , . States in the Council of States. As given in the Fourth 

schedule, the number of members for the several States 
vanes from 1 to 34. In view of such composition Of 
the upper Chamber, the federal safeguard against the interests of the lesser 
States being overridden by the interests of the larger or more populated Stales 
is absent under our Constitution. Nor can put Council of States be correctly 
described as a federal Chamber insofar as it contains a nominated element 
of twelve members as against 238 rcprescotalivcs of the States and Union 


Territories. 

(vii) Another novel feature introduced into the Indian federalism was 
the admisaon of Sikkim as an ‘associate State', without 
States of pi ttirim . - _ . . - . . 


being a member of the Union of India, as defined in 
Art. 1, which was made possible by the insertion of Art 2A into the Constitu- 
tion. by the ConsUtution (35lh Amendment) Act, 1974. 

The innovation has, however, been shortlived and its legitimacy has lost 
all practical interest since all that was done by the 35th 
35tb and 36tJi Amendment Act, 1974, has been undone by the 
Amendmeots. ^sth Amendment Act 1975. which has been passed in 

quick succession and given retrospective effect from April 26, 1975. By -the 
36th Amendment Act 1975, Sikkim has been admitted into the Umon of 
India, as a Ml-fledged Salt under (he F.m Schedule, by amend.ng tot 
Sehedule, (vilh consequential chanses. Art. 2A add to lOlh Sched^e, rtoeh 
had been inserted by to 35th Amendment, to mtrodu« to sMus of an 
■associate State’, have been omitted by to 36th Amendment The onpeal 
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federal scheme of the Indian Constitution, comprising Slates and the Union 
Territories, has thus been left unimpaired. Of course, certain special provisi 
have been laid down in the «cn> Art. 371F, as regards Sikkim, to meet the 

special circumstances of that State. . . ^ .i. 

(C) feature of the Polity. ' As a radical solution of the problem ol 

reconciling national unity with ‘State rights’, the framers of the American 
Constitution made a logical division of everything essential to sovereignty and 
created a dual polity, with a dual citizenship, a double set of officials and a 

double system of Courts. -a 

(i) An American is a citizen not only of the State in which he resides 
, out also of the United States, i.c., of the federation, under 

No double citizens p. (jjffcrcnt conditions; and both the federal and State 

Governments, each independent of the other, operate directly upon the citizen 
who is thus subject to two Governments, and ower allegiance to both. But 
the Indian Constitution, like the Canadian, docs not introduce any double 
cidzenship, but one citizenship, viz., — ^thc citizenship of India [Art. 5], and 
birth or residence in a particular State docs not confer any separate status as 
a citizen of that State. 

(ii) As regards officials, similarly, the federal and State Governments 
in the United States, have their own officials to administer 
No division of public j^ws and functions. But there is no such 

division amongst the public officials in India, The 
majority of the public servants arc employed by the States, but they administer 
both the Union and the State laws as are applicable to their respective States 
by which they are employed. Our Constitution provides for the creation of 
All-India Services, but they arc to be common to the Union and the States 
[Art, 312]. Members of the Indian Administrative Service, appointed by the 
Union, may be employed either under some Union Department (say, Home or 
Defence) or under a State Government, and their services are transfbrable, and 
even when they arc employed under a Union Department, . they have to 
administer both the Union and State laws as are applicable to the matter in 
question. But even while serving under a State, for the time being, a member 
of an all-India Service can be dismissed or removed only by the Union Gbvern- 
ment, even though the State Government is competent to initiate disciplinary 
proceedings for -that purpose. 

' (iii) In the U.S.A., there is a bifurcation of the Judiciary as between 

or of the Judiciary. Federal and State Governments. Cases arising out 

of the federal Constitution and federal laws arc tried by 
the federal Courts, while State Courts deal with cases arising out of the 
State Constitution and State laws. But in India, the same system of Courts 
headed by the Supreme Court, will administer both the Union and State laws 
as arc applicable to the cases coming up for adjudication. 

(iv) The machinery for election, accounts and audit is aiso similarlv 
integrated. 

(v) The Constitution of India empowers the Union to entrust its 
executive functions to a State, by its consent [Art. 258], and a State to entrust 
us c.\ccutivc functions to the Union, similarly [Art. 258A]. No question of 
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“The Constitutioa itself has created a kind of paramountcy for Ac Centre by 
providing for the suspension of State Governments and the raposihon of 
PresideS’s rule under certain conditions such as the breakdovsm of the aduums- 
tnrinn” Secondly the power to suspend the constitutional machinery may 
be exercised by the President, not only on the report of the Governor of the 
State concerned but also siio niofu, whenever he is satisfied that a situation 
calling for the exercise of this power has ari^n. It is thus a coercive power 

available to the Union against the units of the f^eration. ^ ^ ^ , 

But though the above scheme seeks to avoid the dements of the federal 
system, there is perhaps such an emphasis oh the strength of the Union govern- 
ment as affects the federal principle as it is commonly 
understood. Thus, a foreign critic (Prof. Wliearey* 
observes that the Indian Constitution provides — 

“a system of Government which is quasi-federal. . . .a Vnitarv State vn&isubsidiary fede- 
ral features rather than a Federal State with subsidiary unitary features” 


A Critique of the 
Federal Si-stem. 


In his later work on Modem Constitutions” he puts it, generically, thus— 
“In the class of quasi-fedenti Constitutions it is probably proper to include the Indian 
Constitution of 1950. . . ." 


Prof. Alexandrowct” has taken great pains to comhi t the view that the 
Indian federation is ‘quasi-federation’. He seems to agree with this Author,” 
when he says that “India is a case sui generis” This is in accord with the 
Author’s observation that— 


"the Constitution of India is neither purely federal nor purely unitai'v but is a combi- 
nation of both. It is a Union or composite State of a novel type. It enshriu.es the principle 
tha in spite of federalism the national interest ought to be paramount.”*' 


In fact, anybody who impartially studies the Indian Constitution from 
close quarters and acknowledges that Political Science today admits of different 
variations of the federal system cannot hut observe that the Indian system is 
‘extremely federal',*® or that it is a ‘federation uith strong centralising ten- 
dency’.*® 

Strictly speaking, any deviation from the American model of pure 
federation would make a system quasi-federal, and, if so, the Canadian ^tem, 
too, can hardly escape being branded as quasi-federal. The difference bebs'een 
the Canadian and the Indian system lies in the degree and extent of the unitary 
emphasis. The real test of the federal character of a political structure is, as 
Prof. Wheare has himself observed®* — 


“That, however, is what appears on paper only. It remains to be seen whether in 
actualpractice the federal features entrench or strengthen themselves as they have in Canada 
orwhetherthestrong trend towardscentralisationwhichisafcature of most Western Govern^ 
mentsmaworld of crises, wiUcompelthesefederalaspwts of the Constitution to u-itheraway,” 

A survey of the actual working of our' Constitution for the last 25 years 
would hardly justify the conclusira that, even though the um'tary bonds have 

m some respects been further tightened, the federal features have altogether 
withered away’. * 


tnfn urged that the unitary bias of our Const] 

two factors so mud 

so that very little is left of federalism. These two factors ar6-(a) the over 
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whelming finaocja! power of the Union and the utter dependence of the States 
upon Union grants for discharging their /unctions; (b) the comprehensive 
sweep of the Union Planning Coimnission, set up under the concurrent po^er 
over planning. The criticism may be justified in point of degree, but not in 
principle, for two reasons— 

(i) Both these controls are aimed at securing a uniform deselopmcnl of 
the covatry as a whole, /t is true that the bigger States are not allowed to 
appropriate all their resources and the ^tem of assignment and distribution 
of tax resources by the Union [Arts. 269, 270, 272J means the dependence of 
the States upon the Union to a large extent. But, let alone, the stronger 
and bigger States might have left the smaller ones lagging behind, to the detri- 
ment of our national strength. 

(ii) Even in a country like the United Slates, such factors have, in 
practice, strengthened rite national Government to a degree which could not 
have been dreamt of by the fathers of the Constitution. Curiously enough, the 
same complaint, as in India, has been raised in the United Stales. Thus, of 
the centralising power of federal grants, an American writer** has ohserved- 

“Here is an attack on federalism, so subtle (bat it it scarcely realised.... Cootrol 
ofecoaomicllfeaad of these social services (^,UDanp)oyroest, Dld-a£c,jBaierolwafid child 
welfare) were the two major functions of aStateand local gove/nmefiis. The first has lately 
passed into national bands; the second seems to be passing. If (hae both i;o, ftlut »« shall 
have left of 5Ute autoaoiay H-ill bea hogowabe8.a DTSbol.” 


In fact, the traditional theory of mutoa! independence of the (wo govern* 
menls,— federal and States, has given way to 'co-operative federalism' in most 
of the federal countries today.** 

An American scholar explains the concept of ‘co-operative federalism' 
in these words**— 

. . .the practice of admlnbUilivc c«K>pw»ljon between geoeral and reponal govern- 
ments, the partial depeadnae of the regional foyeminenls Ppon pay/nentt from the s^neral 
govenunents, and the fact that the general goveniinenU, by the use of tvndMimal grants, fre- 
quently promote deveiopmenW m matters which are ecwltuf/cfudly esritned to the regions.*’ 


Hence the system of federal co-operatton existing wider the Indian 
ComtituUon, through allocation by the Union of the taxes collected, or direct 
grants or allocation of plan funds do not necessarily militate against the concept 
affaki-s&mnisi to) issV Gtaovine AastW'preftrs to rail lodhn federaljjm 
as •co-operative federalism’ wtiich “prodoccs a strons rantral. . . .sovnraenl, 
jelitdoranotneoessaiay tesoll ia wralproviM’alsoremmMts Ural are Ursely 

admim^raUve C«ram«ioa is a compremis. 

wilWa Iheir UrilM toveraoMl. -bidJ U* 

the Supreme Court in intcfprctmg 
inexplaiding the significance of Art. 301 
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“The evolution of a federal structure or a quasi-federal structure necc^ily involve^ 
in the context of the conditions then prevailing, a distribution of powers and a of 

CoSSrelatestothatdistributionwiththethreeleeislativelists^ 

Consmuuonr ^ India is a Union of States and in interpreting the Consti- 

kept in mind toeemainconsiderations. .. .first in the larger interest of India there must be free 

flow of trade commerce and intercourse, both inter-Statc and intra-State; second, the regional 

Interests must not be ignored aUogcther; and third, there must be a power of _ inter- 
vention by the Union in case of crisis to deal with particular problems that may arise in any 
part of India. . . .Therefore, in interpreting the reler-ant articles in Part Xm we must have 
regard to the genera/ sefteme of the Constitution of India with special reference to Part HI. 
Fart XII. ... and their inter-relation to Part XHI in the context of a federal or quasi-federal 
Constitution in which the States have certain powers including the power to raise revenues for 
their purposes by ta.xation.*’ 

At the same time, there is no denying the fact that the States have 
occasionally smarted*’ against ‘Central dominion’ over the States in their ex- 
clusive sphere, even in normal times, through the Planning Commission (which 
itself was not recognised by the Constitution like the Finance Commission, 
the Public Service Commission or the like). But this is not because the Consti- 
tution is not federal in structure?® or that its provisions envisage unitary control; 
the defect is polilical, namely, that it is the same Party which dominates both 
the Union and State Governments and that, naturally, complaints of discrimi- 
nation or interference wth State autonomy are more common in those Stales 
which happen to be, for the time being, under the rule of a Party different from 
that of the Union Government. The remedy, however, lies through the ballot 
box. It is through political forces, again, that the Union Government may be 
prevented from so exercising its constitutional powers as to assume an 'unhealthy 
paternalism’*®; but that is beyond the ken of the present work. The remedy 
for a too frequent use of the power to impose President’s rule in a State, under 
Art. 356, is also political.®® 

The strong Central bias has, however, been a boon to keep India together 
when wc find the separatist forces of communah’sm, linguism and scramble 
for power, playing havoc notwithstanding all the devices 
of Central control, even after more than two decades 
of the working of the Constitution. It also shows that 
the States are not really functioning as agents of the Union Government or 
under the directions of the latter, for then, events like those in Assam (over 
the language problem) could not have taken place at all. 

That the federal system has not withered away owing to the increasinp 

TnHi, '=°“'=’“sive evidence of the survival of the federal system in 

of Communist Government in the 
Smte of Kerala or the United Front Government in West Bengal or the n M tr 

..d Ke.,aa„a 


SurtiTal ol Federation 
la India. 
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at the (>ntre. Of course, the reference of the Kerala Education Bill by 
the President for the advisory opinion of the Supreme Court instead of glsiog 
his assent to the Bill in the usual course, has bwn criiicUed in Kerala as an 
undue interference with the constitutional rights of the State, but thanks to 
the wisdom and impartiality of the Supreme Court, the opinion delivered by 
the Court*’ was prompted by a purely legalistic outlook free from any political 
consideration so that the federal system may reasonably be expected to remain 
unimpaired notwithstanding changes in the parly situation so long as the 
Supreme Court discharges its duties as a guardian of the Constitution. 

(b) That federalism is not dead in India is also evidenced by the fact that 
newer regions are constantly demanding Statehood and that already the Union 
had to yield to such demand in the cases of Meghalaya, Nagaland, Manipur 
and Tripura. 

(c) A more crucial instance of the survival of Stale rights is olTercd by 
the repeal of Art. 257A by the 44th Amendment of I97S. This Article had 
been inserted by the 42nd Amendment of 1976, to empower the Union Govern* 

j . . ..t . . its Armed Forces to meet any 'grave silua- 

ments <>™er^, tn any State, irrespective of the 

wishes of that Suite, and irrespective of the prevalence 
of an ‘Emergency’ under Art. 352. 

The States protested against this highly coercive power being vested lo 
the Union, which was not envisaged by the Fathers of the Constitution. In 
pursuance of such protest, the Janata Government brought the 4Sth Amend* 
ment Bill, which became the 44th Amendment Act, 1978, repealing Art 257A, 
which even Congress (I) did not oppose. 

(d) Another evidence is the strong agitation for greater financial power 
for the Stales. The case for greater autonomy for the States in all respects was 
first launched by Tamil Nadu, as a lone crusader, but recently, it has been sup- 
ported by the Leftist Government in West Bengal and by Sheikh Abdallah 
in Jammu and Kashmir. The enlargement of Stale powers at the cost of the 
Union, in the political sphere is not, however, shared by other States, on the 
ground that a weaker Union will be a danger lo external security and even inter- 
nal cohesion, in present-day circumstances. But there is consensus amongst the 
States, in general, that they should have larger financial poivrrs than those 
conferred by the existing Constitution, if they are to cfficicnily discharge their 
development programmes within the Slate sphere under List II of the 7ih Sche- 
dule. The disastrous floods in West Bengal and some other Slates in 1978, 
has accentuated tWs demand. Of late, the Desai Govemmem sought to 
pacify the States by conceding substantial grants by way of ‘Plan assistance’, 
by what has been called the ‘Desai award’.** 

It is doubtful, however, whether the agitation for larger constituiior.3l 
powers in respect of finance will be set at rest by such aJ hoc palliatives. The 
remedy perhaps lies in setting up a Cbranuswon for the revision of the Coniti* 
tulion, so that the question of finance may be taken up along w ith the respoBsi* 
bilitics of the Union and the Stales, on a more comprehensive perspective. 

The proper assessment of the federal scheme introduced by our Consa* 
tution is that it introduces a system which is to normally work as a 



62 INTUODUCnON TO THE CONSTITUTION OF INDIA 

system, but there are provisions for converting it into a unitary or quasi-federal 
system under specified exceptional circumstances But the exceptions cannot 
be held to have overshadowed the basic and normal structure. The exraptions 
are, no doubt, unique and numerous; but in cases where the exceptions are 
not attracted, federal provisions are to be applied without being influenced by 
the existence of the exceptions. Thus, it will not be possible either for the 
Union or a State to assume powers ivhich are assigned by the Constitution to 
the other Government, unless such assumption is sanctioned by some pron- 
sions of the Constitution itself. Nor would such usurpation or encroachment 
be valid by consent of the other party, for the Constitution itself provides the 
cases in which this is permissible by consent [e.g., Arts. 252, 258 (1), 258A3; 
hence, apart from these exceptional cases, the Constitution would not permit 
any of the units of the federation to subvert the federal structure set up by the 
Constitution, even by consent. Nor would this be possible by delegation of 
powers by one Legislature in favour of another. 

In fine, it may be reiterated that the Constitution of India is neither purely 
federal nor purely unitary but is a combination of both. It is a Union or 
composite State of a novel type.^^ It enshrines the principle that “in spite 
of federalism, the national interest ought to be paramount.”®* 
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V. State of Rajasthan, A.I.R. 1962 S.C. 1406 (.1416). 

Though the federal system as envisaged by the Government of India Act, 1935 could 
not My come into being owing to the failure of the Indian States to join it, the provisions 
Government and the Provinces were given effect to as stated earlier 

^scc p, /, iin{c, \ 

Vide Table HI, col. (A). 

A contrarylnstance is to be found in the Constitution of the USSR which nxo «slv 
Us's R.” [Ar7^o?r^^^ secede from the 

13. Author’s Constitutional Law of India (1st Ed., 1977, P.H.I., pp 36 47 ) 

An. 4, wmch sm inserted m the Constitution with the object of eas’ily 
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effecting a reorganiiation of tie Slate* on (fcebaaii of liaguisfic aflinity, baj jentd in 
purpose by the enactoienf of the States Jleo^aaisaifoQ Act, t9S6, andsfiooM now be 
omitted by an amendment of the Constitutioo, to that uni!ateral legislation by Paxiii' 
ment should not sufBce. 

15. Each of the 50 States of the U.S JL has tao representativos in the Senate. 

16. K.C. Wheare, Federal Cevemmentt IMI, p. 28. 

17. Wheare, ^foden^ CansHtuilans, 2nd Ed. (I96Q, p. 21. 

18. CH, AkaandrowTcr, Conn/iMlsRo/ Derelapm^ bt India, 1957, p. 157-70. 

19. Vide Author's Commentary on the Constitution of India, 6lh Ed., VoL A, p. 40. 

20. Appleby, Public Admbiisiraticn bt India (1955), p. 51. 

21. Je nnings , Some Charaeterlsila of the Indian Consillutlon, p. 1, 

*22. Eg.SantbaQani, Unioff-S/ate Ae/a/imu fo JitdM, 1960,pp. vi!;S], 59, 65. Atp.70,the 
learned Author observes — 

“India has practically functioned as a Unltaiy State though the Union and the 
Slates have tried to function formally and legally as a Federation.” 

23. Griffith, The Impasse of Democracy, 1939. p. 196, quoted in Codshall, Cotmarent bt 
the United Slates, p. 114. 

24. Cf. Such, Federalism, pp. 305-06. 

25. Granville Austin, The Indian CarutiiuiloH (1966). pp. 187 ei sea. 

26. AutomobileTransport \.StateofIia}asthan,K^^19Sl^.C, 1406 (/4J5-/6). InJOrAmr- 
nanda y. Union of India, A.I.R. 1973 S.C 1461, some of the judges (fxiras. 302, 599. 
2681) considered federalism to be one of tbe ‘baric featurts' of our Constitution. 

27. VideReportoftheCtetro^uteRcbriofisCooutilttee (RAjaminnar Conunittee) (Madras, 
1971. pp. 7-9). 

28. It is interesting to note that even the Rajamacnar Comnuttce characterises the systesn 
under the Constitufionofladia as ¥ederal*(pata.5,p.I6., Did.), but suggests smeadment 
of some of its fexcutes which have a oaftary tread (part. 6, p, 16). 

29. Re. Kenia Education Bill, AJ.R. 1958 S.C 956. 

30. It is unfortunate that even tlie Janata Goventineiil which was deienaiaed to undo all 
mischief alleged to have been caused by tbe long Congress rale, was not eoaviaced 
of the need to effectively control the ftequenl use of the draslic power coaferred 
by Art 356, and that the amendment* effected by the 44th Amendment, 1978, In 
respect of this Article, are not good enough from this standpoint. 

31. Statesman, Calcattz,iMe42S-Z’l979,p.l. 

32. As Dr. Ambedkar explained in the Constituent Assembly (VII CAJJ. 33-34), the 
political system adopted in the ConstifuUon could be "both unitaiy as well as federal 
according to the requirements of time and cucunstances.” 

33. Graavffle Austin CTho Indian Constitution (1966). p. I86J agrees with this view when be 
describestbelndiaofcderttJoaas ‘a new kind of federaliim to meet India's peculiar 
needs’. 

34. Jeasiass, Some Chareeteristks of tie Indkm Consilwioe, p. 55. 
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TERRITORY OF THE UNION 


As has been already staled, the political structure prescribed by the 
Constitution is a federal Union. The name of the Union is India or Bharat 
[Art. 1 (1)] and the members of this Union at present' 
Name of the Union. 22 states of Andhra Pradesh, Assam,* Bihar, 

Gujarat, Haryana, Karnataka^ Kerala, Madhya Pradesh, 'Tamil Nadu 
Maharashtra, Nagaland, Orissa, Punjab, Rajasthan, Uttar Pradesh, 

Bengal, Jammu & Kashmir, Himachal Pradesh, Manipur, Tripura, Meghalaya,^ 
and'sikkim'. Barring Jammu & Kashmir, which has still a special position 
under the Constitution (see post), the provisions of the Constitution relating 
to the States now apply to all these 22 States on the same footing.' 

The expression ‘Union of India’ should be distinguished from the ex- 
pression ‘territory of India’. While the ‘Union’ includes only the States which 
^ , , ,. enjoy the status of being members of the federal system 

and share a distribution of powers with the Union, the 
“territory of India’’ includes the entire territory over which the sovereignty of 
India, for the time being, extends. 

Thus, beside the States, there are two other classes of territories, which 
are included in the ‘territory of India,’ viz.;(i) ‘Union Territories’, and (ii) Such 
other territories as may be acquired by India. 

(i) The Union Territories are, since 1966, nine® in number — ^Delhi; the 
Andaman & Nicobar Island; Lakshdweep^; Dadra & Nagar Haveli; Goa 
Daman & Diu; Pondicherry; Chandigarh; Mizoram; and Arunachal Pradesh. 

The Union Territories are Centrally administered areas, to be governed 
by the President, acting through an ‘Administrator’ appointed by him, and 
issuing Regulations for their good government [Arts. 239-240]. 

(ii) Any territory which may, at any time, be acquired by India by 
purchase, treaty, cession or conquest, will obviously form part of the territory 
of India. These will be administered by the Government of India subject to 
legislation by Parliament [Art. 246 (4)]. 

Thus, the French Settlement of Pondicherry (together with Karaikal, 
Mahe and Yanam), which w-as ceded to India by the French Government in 
1954, was being administered as an ‘acquired territory’ until 1962, inasmuch 
as the Treaty of Cession had not yet been ratified by the French Parliament. 
After such ratification, the territory of these French Settlements w-as constituted 
a Union Territory’, in December, 1962. 

The constitutional developments in Sikkim by way of its integration 
under the Constitution of India are dramatic 
64 
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DurmR British days, Sikkim was an Indian State, under a hereditary 
SilLkim, a new Slate, ^lonarch called Chogyal, subject to British paramountcy. 

Its external frontier in the Himalayas v.as demarcated by 

agreement with China, in 1890. The Chogyal was a member of the Chamber 
of Princes. 

When India Became independent, there was a section of public opinion 
in Sikkim for merger with India. But the Princely Rule of that State and its 
strategic position stood in the way. Hence, after the lapse of paramountcy, 
a treaty was entered into between Sikkim and the Government of India, by 
which the latter undertook the responsibility with regard to the defence, ex- 
ternal affairs and communications of Sikkim. Government of India was 
represented in Sikkim by a Political OIBcer, who was also assigned to Bhutan. 
Sikkim thus became a Protectorate of the Union of India.’ 


In May, 1974, the Sikkimese Congress decided to put an end to monar- 
chical rule, and the Sikkim Assembly passed the Government of Sikkim Act, 
1974, for the progressive realisation of a fully responsible government in Sikkim 
and for furthering its relationship with India. This Act empowers the Govern- 
ment of Sikkim to seek participation and representation of the people of 
Sikkim in the political institutions of India, for the speedy development of 
Sikkim m social, economic and political fields. 

The Chogyal was made to give his assent to the Government of Sikkim 
Bill, under which elTective power went into the hands of a representative Sikkim 
Assembly and the Chogyal was turned into a normal constitutional head. 
The Sikkim Assembly cow, by virtue of its powers under the Covemmeot of 
Sikkim Act, passed a resolution,— expressing its desire to be associated with 
the political and economic institutions of India and for seeking representation 
for the people of Sikkim in India’s Parliamentary system. 

The Constitution (35th Amendment) Act, 1974, was promptly passed 


35tb Amendmcnr. 


to give cffecl to this resolution. The main provisions 
of this Amendment Act were — 


(i) Sikkim will not be a part of the territory of India, but an ‘associate 
State*, which was brought wiihm the framework of the Indian Constitution 


by inserting Art 2A and 10th Schedule in the Constitution. 

(ii) Sikkim would be cnlitlcJ to send two representatives to the two 
Houses, whose rights and privileges would be the same as those of other 
members of Parliament, except that the representatives of Sikkim would not 
be entitled to vote at the election of the President or Vice-President of India. 
They would also be subject to the disqualifications for members of parliament 


under the Indian Constitution. 

(ill) The defence, communications, external afTairs and social welfare 
of Sikkim would be a responsibility of the Government of India and the pcop e 
of Sikkim would have the right ofadmission to institutions for higher education, 
to the All-India Services and the political institutions in India. 

(iv) The Government of Sikkim shall retain residual po\«r on all 
matters not provided for in 10th Schedule to the Constitution of Indin 
There is little doubt that the 35th Amendment Act, *97^' 
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IXTRODUCnON TO THE CONSHTUTTOX OF IXDIA 


was no room for any ‘associate State' under the Constitution of 1949. India 
was a federal union of ‘States’, Union Territories and ‘acquired territories’ 
[Art, 1 (3)]. Of course. Art. 2 empowered the Parliament of India to admit 
new ‘States’ ‘into the Union’. But the Constitution (35th Amendment) Act 
did not seek to admit Sikkim as a new State of the Indian Union. It was to 
be a territory associated with India, and would have representatives in the 
Indian Parliament without being a part of the territory' of India. 

The criticism of the introduction of the status of an ‘associate State’ into 
the Indian federal system has, however, lost all practical significance, because 
Sikkim has shortly thereafter been admitted into the Indian Union as the 
22nd State in the First Schedule of the Constitution of India, and both Art. 2A 
and 10th Schedule which were added by the Constitution (35th Amendment) 

36th Amendment. omilled by the Constitution (36th 

Amendment) Act, 1975, which followed in quick succes- 
sion, and was given retrospective effect from April 26, 1975. 

We shall now advert to this later development While the Indian 
Parliament was enacting the Constitution (35th Amendment) Act, the Chogyal 
resented and sought to invoke international interv'ention. This provoked the 
progressive sections of the people of Sikkim and led to a, resolution being 
passed by the Sikkim Assembly on April 10, 1975, declaring that the activities 
of the Chogyal were prejudicial to the democratic aspirations of the people 
of Sikkim and ran counter to the Agreement of May, 1974, e.xecuted by the 
Chogyal. The Assembly further declared and resolved that 

“This inslitution of the Chogj-al is hereby abolished and Sikkim shall henceforth 
be a constituent unit of India, enjoying a democratic and fully responsible government.” 


This resolution of the Assembly was submitted to the people of Sikkim 
for their approval. At the referendum so held, there was an overwhelming 
majority, and the Chief Minister of Sikkim, on behalf of his Council of Minis- 
ters, urged the Government of India to implement the result of the referendum. 
This led to the passing by the Indian Parliament of the Constitution (36th 
Amendment) Act, 1935, which was later ratified by the requisite number of 
States under Art. 368 (2), Proviso. By the 36th Aiuendment Act, Sikkim has 
been admitted into the Union of India as a State, by amending the First and 
the Fourth Schedules, Arts. 80-81, and omitting Art. 2A and the 10th Sch., 
as stated earlier. Art. 371 F has, further, been inserted to make some special 
provisions relating to the administration of Sikkim. 

It has already been pointed out (p. 55, ante) that the Indian federation 
Formation of new differs from the traditional federal system insofar as it 
Stafesand Alteration empowers the Union Parliament to alter the territory' or 
of Boundaries, etc. integrity of its umts, namely, the States, without their 
consent or concurrence. Where the federal system is the result of a compact or 
agreement between independent States, it is obvious that the agreement cannot 
be altered without the consent of the parties to it. This is why the American 
federation has been described as “an indestructible Union of indestructible 
States”. It is not possible for the national Government to redraw the map of 
the United States by forming new States or by altering boundaries of the States 
as they existed at the time of the compact without the consent of the Legislatures 
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of the States concerned. But since f^ion in india uni not the mult of any 
compact between independent Stales, there urts no particular urpe to 
the initial orsanisalion of the Stales as outlined in the Constitution eien Ihouch 
interests of the nation as a whole demanded a change in this respect. The 
maters of our Constitution, therefore, empowered the Union Parliament to 
reorganise the States by a simple procedure, the essence of which is that the 
alfecled State or States may express their views hut cannot resUt the will of 
ParJiamcnl. 


The reason why such liberal power was given to the national govcrnnjcnt 
to reorganise the States is that the grouping ofthe Provinces under the Govern- 
ment of India Acts was based on historical and political nrafons rather than 
the social, cultural or linguistic divisions of the people themselves. The question 
of reorganising the units according to natural alignments was indeed raised at 
the time of the making of the Constitution but then there was not enough 
time to undertake this huge task, considering the magnitude of the problem. 

The provisions relating to the above subjects arc contained in Arts. 3-4 
of the Constitution, 


Art. 3 says; 

“Parliament may by Jaw.— 

(a) form a nciv State by separation of territory from any State or by yniiinj t»e or 
more States or parts of States or by umtins ary territory to a part of any State' 

(b) increase the area of any State- 

(c) diminish the area of any State 

(d) alter the boundaries of any State. 

(ft) alter the name of any State. 

Provided that no Bill for the purpose shall be introduced it) either House of parhamenl 
except on the lecommendalion of the President and unless, vthere the rnoposal contained 
in the Bill alTects the area, boundaries or name of any of the States, the 'Bill has been nfmed 
by the Resident to the Legislature of that Sutefor euptcssinghs views iherton wthin such 
period as rnay be specified in the reference or withm such further period as the President 
may allow and the period so specified or allowed has expired. ’’ 

Art. A provides that any such law may make supplemental, incidcnul 
and consequential provisions for making itself effective and m\y amend the 
First and Fourth Schedules of the Constitution, without going through the 
special formality of a law for the amendment of the Constitution as pres- 
cribed by Art. 368. These Articles, thus, demonstrate the flexibility of out 
constitution. By a simple majority and by the ordinary legislative process 
Parliament may form new States or alter the boun.daries, etc., of existing States 
and thereby change the political map of India. The only conditions laid down 
for the making of such a law arc— 

(a) No Bill for the purpose can be introduced except on the recommen- 


dation of the President. - 

(b) The President shall, before giving his rccommendaiion. refer the 
Bill to the Legislature of the Slate which is going to be 
Procedure for Reor- ^y the changes proposed in the Bill, for expres- 

ganlztlfon of Stttts. changes w/zAie , he period specified 

by ihe President. The President is not, however, bound by the views o l e 


State Legislature, so ascertained. 

Here is, Ibus. a special feature 


ofthe lodian federation, vu.. that the 

A. 
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36th Amendment. 


was no room for any ‘associate State' under the Constitution of 1949. India 
was a federal union of ‘States’, Union Territories and ‘acquired territories’ 
[Art. 1 (3)]. Of course, Art. 2 empowered the Parliament of India to admit 
new ‘States’ ‘into the Union’. But the Constitution {35th Amendment) Act 
did not seek to admit Sikkim as a new State of the Indian Union. It was to 
be a territory associated with India, and would have representatives in the 
Indian Parliament without being a part of the territory of India. 

The criticism of the introduction of the status of an ‘associate State into 
the Indian federal system has, however, lost all practical significance, because 
Sikkim has shortly thereafter been admitted into the Indian Union as the 
22nd State in the First Schedule of the Constitution of India, and both Art. 2A 
and 10th Schedule which were added by the Constitution (35th Amendment) 
Act, 1974, have been omitted by the Constitution (36th 
Amendment) Act, 1975, which followed in quick succes- 
sion, and was given retrospective effect from April 26, 1975. 

We shall now advert to this later development. While the Indian 
Parliament was enacting the Constitution (35th Amendment) Act, the Chogyal 
resented and sought to invoke international intervention. This provoked the 
progressive sections of the people of Sikkim and led to a, resolution being 
passed by the Sikkim Assembly on April 10, 1975, declaring that the activities 
of the Chogyal were prejudicial to the democratic aspirations of the people 
of Sikkim and ran counter to the Agreement of May, 1974, c.Kecutcd by the 
Chogyal. The Assembly further declared and resolved that 

“This institution of the Chogyal is hereby abolished and Sikkim shall henceforth 
be a canifttueni unit of India, enjoying a democratic and fully responsible government.” 

This resolution of the Assembly was submitted to the people of Sikkim 
for their approval. At the referendum so held, there was an overwhelming 
majority, and the Chief Minister of Sikkim, on behalf of his Council of Minis- 
ters, urged the Government of India to implement the result of the referendum. 
This led to the passing by the Indian Parliament of the Constitution (36th 
Amendment) Act, 1935, which was later ratified by the requisite number of 
States under Art. 368 (2), Proviso. By the 36th Amendment Act, Sikkim has 
been admitted into the Union of India as a State, by amending the First and 
the Fourth Schedules, Arts. 80-81, and omitting Art. 2A and the 10th Sch., 
as stated earlier. Art. 371 F has, further, been inserted to make some special 
provisions relating to the administration of Sikkim. 

It has already been pointed out (p. 55, ante) that the Indian federation 
Formation of new differs from the traditional federal system insofar as it 
States and Alteration empowers the Union Parliament to alter the territory or 
of Boondartes, etc. integrity of its units, namely, the States, without their 
consent or concurrence. Where the federal system is the result of a compact or 
agreement between independent States, it is obvious that the agreement cannot 
be altered without the consent of the parties to it. This is why the American 
federation has been described as “an indestructible Union of indestructible 
States It is not possible for the national Government to redraw the map of 
the United States by forming new States or by altering boundaries of the States 
as they existed at the time of the compact without the consent of the Legislatures 



TERRITORY OF TltE UMOV 67 

of the Slates concerned. But since federation in India was not the result of any 
compact between independent States, there was no particular ur^ to maintain 
the imtial organisation of the States as outlined in the Constiiuijon m en ihouzh 
interests of the nation as a whole demanded a change in this respect. The 
mailers of our Constitution, therefore, empowered the Umon Parhament to 
reorganise the Stales by a simple procedure, the essence of which is that the 
afTccted State or States may express iJictr views but cannot re^l the will of 
Parliament. 

The reason why such liberal power was gU-en to the national government 
to reorganise the States is that the grouping of the Provinces under the Govern* 
ment of India Acts was based on historical and political rc.ssons rather than 
the social, cultural or linguistic divisions of the people themsehts. The question 
of reorganising the units according to natural alignments was indeed raised at 
the lime of the making of the ComtUution but then there %vas not enough 
time to undertake this huge task, considering the magnitude of the problem. 

The provisions relating to the above subjects arc contained in Arts. 3-4 
of the ConsUtution. 


Art. 3 says: 

“Psitliament may by law— 

(a) form a new stale by separation of icrotory from any Stale ot by umiiap t"0 
mote States or paits of States or by uniting any teniiory to a port of any Siaie 

(b> increase the area of any State; 

(0 diminish the area of any State: 

(d) alter the boundaries of any State: 

(e) alter the name of any State: 

Presided that no Bill for the purpose shall be introduced in cither House efParhv-ent 
except on the recommendation of the President and unless, where the proposal coni^J 
In the Bill affects the area, boundaries or tame of any of the Slates, the Bill has been 
by the Preddenl to the Legislature of that Stale for expressing its views thereon wiLha 
period as may be specified in the reference or within such further period « th^ PresjJo:- 
may allow and the period so specified or allowed has expired.” 

Art. 4 provides that any such law may make supplemectik 
and consequential provisions for making itself efiective and ns> a=5c=- 
First and Fourth Schedules of the Constitution, without toicj — ~- 

special formality of a law for the amendment of the 
cribed by Art. 368. These Articles, thus, demonstrate the Scch-cv a r— 
constitution. By a simple majority and by the ordew.’? fcsrsjcrve 
Parliament may form new Stales or alter the boundaries, ^ 
and thereby change the political map of India. The ezh ^ ^ ~ 

for the making of such a law arc— 

(a) T4o Bill for the purpose can be introdaae: = — zs=r==- 

dation of the President. 


(b) The President shall, before ghi:^ is : 
„ . Bill to the Lerolatore cc ir 5 

Procedure for Rcor- w .v« ..v—— .. , 

StaliiHon of SUIes. PX the Ch , . . 

Sing Jts views oa zbz 

h the President. The President fane:, brsjr^rc rn 
State Legislature, so ascertmned. 

Here is, thus, a special 
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territories of the units of the federation may be altered or redistributed if the 

Union Executive and Legidature so desire. 

Since the commencement of the Constitution, the foregoing power' has 
been used by Parliament to enact the following Acts:— 

1. The Assam (Alteration of Boundaries) Act, 1951, altered the boun- 
daries of Assam by ceding a strip of territory from India to Bhutan. 

2. The Andhra State Act, 1953, formed a new State named Andhra, 
by taking out some territory from the State of Madras as it existed at the 
commencement of the Constitution, 

3. The Himachal Pradesh and Bilaspur (New State) Act, 1954, merged 
the two Part C States of Himachal Pradesh and Bilaspur to form one State, 
namely, Himachal Pradesh. 

4. The Bihar and West Bengal (Transfer of Territories) Act, 1956, 
transferred certain territories from Bihar to West Bengal. 

5. The States Reorganisation Act, 1956, reorganised the boundaries of the 
different States of India in order to meet local and linguistic demands. Apart 
from transferring certain territories as between the existing States, it formed 
the new State of Kerala and merged the former States of Madhya Bharat, 
Pepsu, Saurashtra, Travancore-Cochin, Ajmer, Bhopal, Coorg, Kutch and 
Vindhya Pradesh in other adjoining States. 

6. The Rajasthan and Madhya Pradesh (Transfer of Territories) Act, 
1959, transferred certain territories from the State of Rajasthan to that of 
Madhya Pradesh. 

7. The Andhra Pradesh and Madras (Alteration of Boundaries) Act, 
1959, made alterations in the boundaries of the States of Andhra Pradesh 
and Madras. 

8. The Bombay Reorganisation Act, 1960, partitioned the State of 
Bombay to form the new State of Gujarat and to name the residue of Bombay 
as Maharashtra. 

9. The Acquired Territories (Merger) Act, 1960, provided for the mer- 
ger into the State of Assam, Punjab and West Bengal of certain territories 
acquired by agreements entered into between the Government of India and 
Pakistan, in 1958 and 1959. 

^ A similar transfer of certain territories from West Bengal and Assam to 
Pakistan under the aforesaid agreement, was provided for by enacting the 
Constitution (Ninth Amendment) Act, 1960, because the Supreme Court 
opined that no territory can be ceded from India to a foreign country without 
amending the Constitution.® 


10, The State of Nagaland Act, 1962, formed the State of Nagaland, 
comprising of the territory of the ‘Naga-Hills-Tuensang Area’ which was 
previously a Tribal Area in the Sixth Schedule of the Constitution, forming part 
ofthe State of Assam. 

11. The Punjab Reorganisation Act, 1966, by which the State of Punjab 
was split up into the State of Punjab and Haryana and the Union Territory 
of Chandigarh. 


12. The Assam Reorganisation (Meghalaya) Act, 1969, created 
nomous sub-State named Meghalaya, within the State of Assam. 


an auto- 
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13. Hmachal Pradesh was upgraded from the status of a Union Terri- 
tory to that of a State by the Himachal Pradesh Act, 1970. 

14. The North-E^m Areas, (Reorganisation) Act, 1971, similarly, 
brought up Manipur, Tripura and Maghala 3 ra into the category of States, and 
added Mizoram and Arunachal Pradesh to the list of Union Territories. 


REFERENCES 


1. In the ori^oal CoostituUoa, there were 19 Suits placed under three categories,— -In 
Parts A, B and C of the Fint Schedule,— having dilferent status and features (as shown 
In Table Ul, Col. A). These Sutes underwent some changes by subsequent legislation 
and reached a figure of 27 until the Constitution plh Amendment) Act of 195fi 
abolished the three categories and placed all the Suici on the same footing (being 14 
in number), — as a result of the reorganisation made by the States Reorganisation Act, 
1956, which was incorporated in the Constitution (Tth Amendment) Act. By the Bombay 
Reorganisation Act (11 of 1960), the State of Bombay was split up Into two States— 
Maharashtra and Cujarat. A new State, Damely,Nagaland, was formed with effect from 
1-2-1964, by the State of Nagaland Act, 1962. The next change was introduced by the 
Punjab Reorganisation Act, 1966, which split up the State of Punjab into two States— 
Punjab and Haryana, with effect from 1-11-1966. The status of the Union Territory of 
Hiotachal Pradesh wasupgradedtothatofaStatebythe Himachal PradeshAct, 1970, and 
similarly, Manipur, Tripura and Meghalaya were upgraded by the N.E. Areas (Reorga- 
nisation) Act, 1971. Aa stated earlier, SiUrim has been added u the 22nd Stale of the 
Union, by the Constitution (36th Amendment) Act, 1973, with effect from 26-4-1975. 

2. The 22nd Amendment Act, 1969, was passed to form an tuio&omoua sub-State within 
the Slate of Assam, combing the Uibtd areas specified in Part A of the Table to para 20 
ofthe6ihScWuleoflheO>astitutloti,tomeet thedemandseftheHillTtibesforaseparate 
Stat«forthemselves,whichbasslnce^eQcteatedtadnaffled Mtthclaya. As pointed out 
in f.Q, 1 above, in 1971 Meghalaya baa been coofetred the full-fledged status of a ‘State*. 

3. The name of Mysore has bees changed into *Eainataka’ by the Kamataba Act, 1973. 

4. The name of Madias has timilaily been changed into 'Tamil Nadu* by the Madras 
Stale (Alteration of Name) Act. 1968. 

3. Tdc Portuguese enclaves of Dadra and Nagtr Havelj, having been Integrated with Indls, 
--...t, • I.. r-n— * 1.- fiivnnr the territory of these 

• ... • 10th AmendmeaO 

I ■ . I r the CoasUtution 

(12th Amendment) Act, 1962, and Pondkheny was added by the Constitution (I4th 
Amendment) Act, 1962, The Utuoo Territories of Miioiam and Arunachal Pradesh 
w ere f^cd out of the north-eastern torilories of Assam, and the full status of ‘Ststo 
was conferred upon the Union Territories of Manipur and Tripura, by the N«t> 
Eastern (Reorganisation) Act, 1971. Hjmacbal Pradesh bad earBet been lifted to the 
category of States, by t^ Himachal Pradesh Act, 1970. Chandigarh was addai ** * 
Uflioo Territory by tie Ceoslitutloo (12tb Amendment) Act, 1962. 

6. ThenameoftheLaccadive.hGnlcoyandAmindivilsUndshaa beenchaaged foTaoss- 
• t... — 1 -r m-n 


. . . „ _ . • . . , tadbsmxre^ 

, ■ ^ . '' Iniiaa 

represeotaUvo in Sikkim was a Political Officer equivalent to a Residstf ^ 

Ambassador. SiUdm was thus in quite a different category from Ngal 
which were Independent though la special treaty reJafions wjih the Es 't hh 
Re Berubarl Union, A.I.R. I960 S.C, 845. (This cession could nc« te 
the constitutionality of the transfer was challenged in the Coots. Thc ^ 

Courtnphcld the transfer, some part of this ceded territory has tesrtfsssd ^ 
Bengal by agr e e m ent with the Mujibur Rahsnun Ooi'craoenl cfBsn^D^ic 


CITIZENSHIP 


The population of a State is divided into two classes — citizens and alien 
Meaning of Cftiaen- While citizens enjoy full civil and political rights, alic 
do not enjoy all of them. 

The question of citizenship became particularly important at the tir 
of the making of our Constitution because the Constitution sought to cor 


ConsUtutional Rights 
ontf Privileges of 
Citizens of India. 


certain rights and privileges upon those who v' 
entitled to Indian citizenship while they were to 
denied to ‘aliens*. The latter were even placed u' 
certain disabilities. 

Thus, citizens of India have the following rights under the Cc 
tution which aliens shall not have: 

(i) Some of the Fundamental Rights belong to citizens alone, such 

(ii) Only citizens are eligible for certain offices, such as those c 
President [Art. 58 ( 1 ) (a)] ; Vice-President [Art. 66 (3) (a)] ; Judge of the Su; 
Court [Art. 124 (3)] or ot a High Court [Art, 217 (2)]; Attorney-G 
[Art. 76 (2)]; Governor of a State [Art. 157]; Advocate-General [Art, 365 


(iii) The right of suffrage for election to the Hf' 
the Union) and the Legislative Assembly of every S 
right to become a member of Parliament [Art. 84] and 
State [Art. 191 (d)] arc also confined to citizens. 

All the above rights arc denied to aliens whethe . 
'enemy aliens’. But 'enemy aliens’ suffer from a sprT 
net entitled to the benefit of the procedural niovisi 
An. 22 relating to arresi and detention. An alien 
subjects of a State at war with India but also Indi: 
reside in or trade with such a State. 

The Constitution, however, did not intend 
or comprehensive law relating to citizenship in Ir. 
the classes of persons who would be deemed to i>c i)-- 
Constitutional and date of, the commencement of 
statutory Basis of the entire law of citizenship i 
Citizenship in India. , future law made by Parliam 
power, Parliament has enacted the Citizenship .\c\ 
elaborate provisions for the acquisition and termin 
(jueiit to the commencement of the Constitution. T; 
arc to be read with the provisions of Part II of tk . 
get a complete picture of the law of Indian citizenjs, 


of the Peo] 

- 326] ar 

■ .'rislati) , 
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In view of ihe fact ihal the Act of Parliament only deals ttiih the modes 
of acquisition of citiienship subsequent to the commencement of the Consti- 
tution. It would be convenient to deal ttitb them separately. 

A. Pmonj nfio tender Arts. 5-S of the Constitution, the followiV 

^cme atizws on persons became citizens of India at the commenecmenl 
Jtnwry 2 $, 1950. of the Constitution- 

I. A person born as well as domiciled in the ‘territory of India'— irrespec- 
tive of the nationality of his parents (Art. 5 (a)]. 

II. A person domiciled m the ‘territory of India’, either of whose parent* 
was bora in the territory of India, — irrespective of the nationality of his parents 
or the place of birth of such person fArf. 5 (bj). 

III. A person who or whose father was not born m India, but who 
fa) had his domicile in the ‘territory of India*, and (b) bad been ordiaanJy 
residing within the territory of India for not less than 5 years immediately 
preceding the commeucemeot of the Constitution, fn Ibis case also, the 
nationality of the person’s parents is immaterial. Thus, a subject of a Portu- 
guese Settlement, resldiag ia ladia for not less than 5 yea« immediately preced- 
ing the commencement of the Coostiiotion, with the intention of pennancnlly 
residing in India, would become a citizen of India at the commencement of 
the Constitution [Art. 5 (c)]. 

IV. A person who had migrated from Pakistan, provided— 

(i) He or either of bis parents or grand-parents was bom m ‘India ss 
defined io the Government of India Act, 1935 (as originally enacted)' and-~ 

(li) (a) if he had migrated before July 19, 194S— he has ordinarily 
resided within the “territoty of India” since (he date of such ajigratioa (in his 
case no registration of the immigrant is necessary for citizcosbip); or 

(b) if he had migrated on or after July 19, 1948, he further makes an 
application before the commencemcnl of this Constitution for registering 
himself as a citizen of India to an offiw appointed by the Government of 
India, and is registered by that officer, being satisfied that the applicant has 
resided in the territory of India for at least 6 months before such application 
{Art. 6J. 

V. A person who migrated from India to Pakistan after the Jst March, 
J947, but had subsequently returned to India under a permit issued under the 
authority of the Goveroment of India for re-setilemeot or permanent return 
os uudet the authority of any /aw provided he gets himself registered in the 
samemaanerasunder Art. 6^)00lArt. 7J. 

VI. A person who. or any of whose parents or grand-parenu bora 
in ‘India* as defined in the Government of India Act, 1935 (as 

■ r auiside India fwbetber 



B. AeqaUiaoa ot 
ClUrensUp »nef 
January 25, 1950. 


ij. tne variouj iuw— s . 1 .1,/ " 

prescribed by the Cilirenship Act, 1955, arc as 
follows; 
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(a) Citizenship by birth. Every person born in India on or after January 
26, 1950, shall be a citizen of India by birth. 

(b) Citizenship by descent. Broadly speaking, a person born outside 
India on or after January 26, 1950, shall be a citizen of India by descent, 
his father is a citizen of India at the time of the person’^ birth. 

(c) Citizenship by registration. Several classes of persons (who have 
not otherwise acquired Indian citizenship) can acquire Indian citizenship by 
registering themselves to that effect before the prescribed authority, e.g., 
persons of Indian origin who are ordinarily resident in India and have been 
so resident for six months immediately before making the application for 
registration; women who are married to citizens of India. 

(d) Citizenship by naturalisation. A foreigner can acquire Indian 
citizenship, on application for naturalisation to the Government of India. 

(e) Citizenship by incorporation of territory. If any new territory 
becomes a part of India, the Government of India shall specify the persons 
of that territory who shall be the citizens of India. 

The Citizenship Act, 1955, also lays down how the citizenship of India 
may be lost, — ^whether it was acquired under the Citizen- 
ship Act, 1955, or prior to it — under the provisions of 
the Constitution (i.e., under Arts. 5-8). It may happen 
in any of three ways — ^renunciation, termination and deprivation. 

(a) Renunciation is a voluntary act by which a person holding the 
citizenship of India as well as that of another country may abjure one of them.® 

(b) Termination shall take place by operation of law as soon as a citizen 
of India voluntarily acquires the citizenship of another country. 

(c) Deprivation is a compulsory termination of the citizenslup of India, 
by an order of the Government of India, if it is satisfied as to the happening 
of certain contingencies, e.g., that Indian citizenship had been acquired by 
a person by fraud, or that he has shown himself to be disloyal or disaffected 
towards the Constitution of India. 


It should be noted in this context, that our Constitution, though federal, 
o.. fa PJ°viteforonecitoa,Wp Mly 

Injia, of India. In federal States like the U.S.A. and Switzer- 

land, there is a dual citizenship, namely, federal or 
national citizenship and citizenship of the State where a person is bom or 


permanently resides, and there are distinct rights and obligations flowing 
from the two kinds of citizenship. In India, a person born or resident in 


any State can acquire only one citizenship, namely, that of India and the civic 


and political rights which are conferred by the Constitution upon the citizens 
of India can be equally claimed by any citizen of India irrespective of his birth 
and residence in any part of India. 


Permanent residence within a State may, however, confer advantages in 
certain other matters, which should be noted in this context: 

(a) So far as employments under the Union are concerned, there shall 
be no qualification for residence' within any particular territory, but by 
Art. 1 6 (3) of the Constitution, the Union Parliament is empowered to lay down 
that as regards any particular class or classes of employment under a State 
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or a Union Territory residence within that Slate or Territory shall be a necessary 
qualification. This exception in the case of State employments has been 
engrafted for the sake of efficiency, insofar as it depends on familiarity ssith 
local conditions. 

It is to be noted that it is the Union Parliament which would be the sole 
authority to legislate in this matter and that State Legislatures shall have no 
voice. To this extent, invidious discrimination in different States is sought to 
be avoided. Parliament, in the exercise of this power, enacted the Public 
Employment (Requirement as to Residence) Act, 1957, for a temporary dura- 
tion. By this Act, Parliament empowered the Central Government to make 
rules, having force for a specified period, prescribing a residential require- 
ment only for appointment to non-Gazeited posts in Andhra Pradesh, Hima- 
chal Pradesh, Manipur and Tripura. Since the expiry of this Act in 197*4, 
nobody can be denied employment in any State on the ground of his being a 
non-resident in that State.* 

(b) As will be seen in the Chapter on Fundamental Rights, Art. 15 (I), 
which prohibits discrimination on grounds only of race, religion, caste, sex or 
place of birth, does not mention residence. It is, therefore, constitutionally 
permissible for a State to confer special benefits upon its residents in matters 
other than those in respect of which rights are conferred by the Constitution 
upon all citizens of India. One of these, for instance, is the matter of levying 
fees for admission to State educational institutions. The Supreme Court 
has held that because discrimination on the ground of residence is not pro- 
hibited by Art. 15, it is permissible for a State to offer a concession to its 
residents in the matter of fees for admission to its State Medical College.* 

(c) So far as (he State of Jammu and Kashmir is concerned, the Legis- 
lature of the State is authorised* to confer special rights and privileges upon 
persons permanently resident in the State as respects — 

(i) employment under the State Govenunentt 

(ii) acquisition of immovable property in the State; 

.(iii) settlement in the State; or 

(iv) right to scholarships and such other forms of aid as the Stale 
Government may provide. 

REFERENCES 

1. The Act is reproduced at pp. 10 et teq. of Aulbor’i Commentary on the Coiuiltuthn of 

//fcfKi, 5th Ed., Vol. 6. ....... 

2. When a person estaW jibes that be had acquired the cilizenshlp of India but Government 

' • - » . V*. U,, voluntarily 


by Ihe'stale Government or by any ^rt, either by suii w 

V. SrtdMJ.. a.i,r. isa s.c ms; s,.<, cf 

A/J*. V. Peer Md . A,1.R. 1963 S C. 645 {647). 
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(a) Citizenship by birth. Every person born in India on or after January 
26, 1950, shall be a citizen of India by birth. 

(b) Citizenship by descent. Broadly speaking, a person born outside 
India on or after January 26, 1950, shall be a citizen of India by descent, i" 
his father is a citizen of India at the time of the person’^ birth. 

(c) Citizenship by registration. Several classes of persons (who have 
not otherwise acquired Indian citizenship) can acquire Indian citizenship by 
registering themselves to that effect before the prescribed authority, e.g., 
persons of Indian origin who are ordinarily resident in India and have been 
so resident for six months immediately before making the application for 
registration; women who are married to citizens of India. 

(d) Citizenship by naturalisation. A foreigner can acquire Indian 
citizenship, on application for naturalisation to the Government of India. 

(e) Citizenship by incorporation of territory. If any new territory 
becomes a part of India, the Government of India shall specify the persons 
of that territory who shall be the citizens of India. 

The Citizenship Act, 1955, also lays down how the citizenship of India 
may be /os/,— whether it was acquired under the Citizen- 
Indian Citi- — under the provisions of 

the Constitution (i.e., under Arts. 5-8). It may happen 
in any of three ways — ^renunciation, termination and deprivation, 

(a) Renunciation is a voluntary act by which a person holding the 
citizenship of India as well as that of another country ihay abjure one of them.® 

(b) Termination shall take place by operation of law as soon as a citizen 
of India voluntarily acquires the citizenship of another country. 

(c) Deprivation is a compulsory termination of the citizenship of India, 
by an order of the Government of India, if it is satisfied as to the happening 
of certain contingencies, e.g., that Indian citizenship had been acquired by 
a person by fraud, or that he has shown himself to be disloyal or disaffected 
towards the Constitution of India; 

It should be noted in this context, that our Constitution, though federal, 
_ . ... provides for one citizenship only, namely, the citizenship 

indL '*'**^°* of India. In federal States like the U.S.A. and Switzer- 

land, there is a dual citizenship, namely, federal or 
national citizenship and citizenship of the State where a person is born or 
permanently resides, and there are distinct rights and obligations flowing 
from the two kinds of citizenship. In India, a person bom or resident in 
arty State can acquire only one citizenship, namely, that of India and the civic 
and political rights which are conferred by the Constitution upon the citizens 
of India can be equally claimed by any citizen of India irrespective of his birth 
and residence in any part of India. 

Permanent residence within a State may, however, confer advantages in 
certain other matters, which should be noted in this context: 

(a) So far as employments under the Union are concerned, there shall 
be no qualification for residence' within any particular territory, but by 
Art. 16 (3) of the Constitution, the Union Parliament is empowered to lay down 
that as regards any particular class or classes of employment under a State 
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or a Ualon Territory residence within that Slate or Territory shall be a fieccsury 
qualification. Tliis exception in the case of State emphyments has been 
engrailed for the sake of elEcieocy, insofar os it depends on familiarity with 
local conditions. 

It is to be noted that it is the Union Parliament which would be the sofe 
authority to legislate In this matter and that State Legislatures shall have no 
voice. To this extent, invidious discrimination in different States is sought to 
be avoided. TirYismsat, in the exercise of this power, enacted the Public 
Employment (Requirement as to Residence) Act, 1957, for a temporary dura- 
tion. By this Act, Parliament empowered the Central Government to make 
rules, having force for a specified period, prescribing a residential require- 
ment only for appointment to non-Gazetted posts in Andhra Pradesh, Hima- 
chal Pradesh, Manipur and Tripura. Since the expiry of this Act in 1974, 
nobody can be denied employment in any State on the ground of his being a 
non-resident in that State.* 

(b) As will be seen in the Chapter on Fundamental Rights, Art. IS (I), 
which prohibits discrimination on grounds only of race, religion, caste, sex or 
place of birth, does not mention residence. It is, therefore, constitutionally 
permissible for a State to confer spemal t^oefits upon its residents in matters 
other than those ia respect of which rights ate cooTcrrcd by the Constitution 
upon all citizens of todia. One of these, for instance, is the matter of levying 
fees for admission to State edueatioual institutions. The Supreme Court 
has held that because diseriminatioa on (he ground of residence is not pro- 
hibited by Art. 15, it is permtisible for a State to offer a concession to its 
residents in the matter of fees for admission to its State Medical College.* 

(c) So far as the State of Jammu and Kashmir is coocemtd, the Legis* 
laturc of the State is authorised* to confer special rights and privileges upon 
persoiu permanently resident in the State as respects — 

(i) employment under the State Government; 

(ii) acquisition of immovable property in the State; 

(iii) settlement in the State; or 

(iv) right to scholarships and such other forms of aid as the State 
Government may provide. 
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1. The Act Is reproduced *f pp. 10 <t Sf9- of Autbor’* Commenlary on the Censtltutbn of 
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2. WbcQ ft person esiablbbcs that hehad ftcqu'utdthe cjtiwnship of loda but C<«wunCTt 
coolendj tot he his sobscflueeU, lost tot dtii«t»h.p by toson of 

acquired the citiicnship ot a fetcri SBte. ej.. by ebulato a 

Sion must be deterosiued by the Central Govemment ondn s. 9 ® 5.'™^'’. 

Actbeforcanyactioacanletatenawlnitioehpetsonatafoteisner. nieCentrfOo™ 

ment !« «clt»ive juTudiciioa to delCTnunc the forcgoiag question, luni ly, 
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FUNDAMENTAL RIGHTS 
AND 

FUNDAMENTAL DUTIES 


The Comtiimlon of Englcmd » unwritun. Hen«. there is. m Eoglaad, 
I.«liltol Rliais «,a Fuodamralal Rights as tjisls in the Constim- 

Wghis. United SUies or in other witten Constitutions 

of the world. This docs not mean, however, that in 
England there Is no recognition of those basic rights of the individual without 
which democracy becomes meaningless. The object, in fact, is secured here 
Tie Msfilon tn * different way. The foundation of individual rights 
England. England may be said to be negative, in the sense that 

an individual has the right and freedom to take whatever 
action he likes, so ioag as he docs not violate any rule of the ordinary hw 
of the land. Individual liberty ts secured by judicial decisions determining the 
rights of individuals in particular cases brou^c before the Courts. 

The Judiciary is the guardian of individual rights in Biglmd as else* 
where; but there is a fundamental difference. While to England, the Courts 
have the fullest power to protect the individual against executive tyranny, the 
Courts are powerless as against legislative aggression upon individual rights. 
In short, there are no fundamental rights binding upon the Legislature in 
England. The English LegUkture being theoretically ‘omnipotent', there is 
no law which it cannot change. As has been already said, the individual 
has rights, but they arc founded on the ordinary law of the land which can 
be changed by a Parliament like other laws. So, there is no right which may 
be said to be ‘fundamentar in the strict sense of the term. Another vital conse- 


quence of the supremacy of Parliament is that the English Court has no power 
of judicial review over legislation at all. It cannot declare any law as un- 
constitutional on the ground of contravention of any supposed fundamental 
or natural right. 

The fundamental difference in approach to the question of individual 
rights between England and the United States is that 
svhi/c the EngKsh were anxious to protect indiwdual 
rights from the abuses of executive power, the framers 
of the American Constitution were apprehensive of tyranny not otdy from the 
Executive but also from the Le|islatore,-i.e.. a body of men who for the time 


being form the majority in the Legtslatare. . j 

So, the American Bill of Rights (contained in the first Ten Amcndmcart 
of the Constitution of the U.S.A.) is equidiy binding u{^n the ^ 
upon the Executive. The result has been the establishment m the Un 
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States of a ‘judicial supremacy’, as opposed to the ‘Parliamentary supremacy 
in England. The Courts in the United States are competent to declare an 
Act of Congress as unconstitutional on the ground of contravention of any 
provision of the Bill of Rights. Further, it is beyond the competence of the 
Legislature to modify or adjust any of the fundamental rights m view of any 
emergency or danger to the State. That power has been assumed bj' the 
Judiciary in the United States. 

In India, the Sinion Commission and the Joint Parliamentary Com mitte e 
Historj- of the de- “" whlc h^ were responsible for the Government pf_Inda 
mand for Fundamen- Art, 1935V'had rejected the idea of enacting declarations 

,ial'kigb(s in India. of’ fundamental riglits on the ground that “abstract 

declarations are useless, unless there exist the will and the means to make 
them effective.” But nationalist opinion, since the time of the Nehru Report,^ 
was definitely in favour of a Bill of Rights, because the experience gathered 
from the British regime was that a subservient Legislature might serve as a 
handmaid to the Executive in committing inroads upon individual liberty. : 

Regardless of the British opinion, therefore, the makers of our Consti- 
tution adopted Fundamental Rights to safeguard individual liberty and also 
for ensuring, together with the Directive Principles, social, economic and 
political justice for every member of the community. That they have succeeded 
in this venture is the testimony of an ardent critic of the Indian Constitution;* 


“In India it appears that the Fundamental Rights have both created a new equality 

and have helped to presen.’e individual liberty — The number of rights cases brought 

before High Courts and the Supreme Court attest to the value of the Rights, and the frequent 
use of prerogative writs testifies to their popular acceptance as well. Tite classic arguments 
against the inclusion of mitten rights in a Constitution have not been borne out in India. In 
fact, the reverse may have been the case.”* 


Courts have the power 
to declare as void 
Laws contravening 
.Fundamental Rights. 


So, the Constitution of India has embodied a number of Fund ament al 
Rights in Part III of the Cbhstltutloh, wfiich are (subject 
to exceptions, to be mentioned hereafter) to_act_asJirai; 
t ations nQt_pnly_ upon the_powers of the Executive but 
also u p on the power s of the Legislature. But though the 
model has been taken from the Constitution of the United 
States, the Indian Constitution does not go so far, and rather effects a com- 
promise between the doctrines of Parliamentary sovereignty and judicial sup- 
remacy. On the one hand, the Parliament of India cannot be said to be sove- 
reign in the English sense of legal omnipotence,— for, the very fact that the 
Parliament is created and limited by a written Constitution enables our Par- 
liament to legislate only subject to the limitations and prohibitions imposed 
by the Constitution, such as, the Fundamental Rights, the distribution of legis- 
lative powers, etc. In case any of these limitations are transgressed.the Supreme 
Court the High Courts arc competent to declare a law as unconstitiUbnal 

uudvoid._ Sojar as tte.contravention of Fundamental Rights is concerwd 

this duty IS specially enjoined upon the Courts by the Constitution ' f Art 13l’ 
by way of abundant caution. Cl. (2) of Art. 13 says— ' 

The State shall not make any law which takes awuy or abridges tbcrichls ronfi'm’/i Rv 
tion^ of this clause shall, to the extent of the conlravcn- 
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To this extent, our Constitution follovi.-s the American model rather than 
the English. 

But the powers of the Judiciary vis-a-vls the Legislature arc weaker In 
India than in the United States in two respects: 

Firstly, while the declarations to the American Bill of Rights arc nbsolufc 
Firadamtntal Rights powef of the State to impose restrictions upon 

under Indjan ConsU. fundamental rights of the individual in the coDcc* 
tuiion dlstlngaUhed tivc Intcreslshad lobe evolved by the Judiciary, —in India, 

power has been expressly conferred upon the Legis* 
ofFignts, lalures by the Constitution itself in the case of the 

major fundamental rights, of course, leaving a powef of judicial review In 
the hands of the Judiciary to determine the reasonableness of the restrictions 
imposed by the Legislature, 

Secondly, by a somewhat hasty step, the Janata Government, headed by 
Mr. Desai, has taken out an important fundamental right, namely, the right 
44fh Amendment. of Property, by omitting Arts. 19(l)(f) and 31, by 
the 44th Amendment Act. 1978. Of course, the provi- 
sion in Art. 31 (1) has, by the same amendment, been transposed to a new 
article, ^Art. 300A, which is outside Part III of the Constitution and has 
been labelled as ‘Chap. IV’ of Part XII (which deals with ‘Finance, Property, 
Contracts and Suits'),— but that is not a fundamental right’. 

While under the Congress rule for 30 years, the ambit of the Fundamental 
Rights embodied in Part III of the original (Jonstitulion bad been circumscribed 
by multiple amendments, bit by bit, the deathblow to one of the Fundamental 
Rights has come from the Janata Government. Curiously, from the standpoint 
of constitutional development, it has come as a surprise inasmuch as the Janata 
Party professed to ‘undo the mischiefs* brought about by the autocratic mea- 
sures involved in (he 42nd Amendment made under the Indira-regime. In 
omitting Arts. 19(1) (f) and 31, they have transgressed that objective and have 
ushered io consequences which can be folly realised only in the years to come. 

The net result of the foregoing amendments inflicted upon the right to 
property are — 

(i) The right not to be deprived of his property save by authorily of law 
is no loiter a ‘fundamental right’. Hence, if anybody’* property is talcen sway 
by executive fiat without the authority of law or in contravention of a law, 
the aggrieved individual shall have no right to move the Supreme Court under 
Alt. 32. , . I 

(ii. i i.r, V- -. i-v.'.'- i v. • 


cannot s ' • : 

Invoking Art. 19 (1) (Q. because that provision has tca^u to ex.it. 

(ui) Since a. (2) of Ait- 31 has vanished, the individual s right to prope^y 
!, no lonstr a gnanmtK ajalnsl the Upslalnre h of wy 

for Io« of such property. Art 31 P) (in tha original Co«.laoool ctnWtrd 
to principle .ha. if lio 


the principle that ifthebtatc maxesacowi^^^v 

of private property, it must (a) maU a law; (b) such law mart ^ 

purpose; and (c) some compemation must be ^o reg-'-e-^' 

Of course, by the 25iii Aiseadsamt of I9?I, den-g ih. rep^e ^ 
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Mrs. Gandhi, the requirement of ‘compensation’ was replaced by ‘an amount , the 
adequacy of which could no longer be challenged before the Courts. Newr- 
theless, the Supreme Court held, the aggrieved individual might complain il the 
‘amount’ so offered was illusory or amounted to ‘confiscation’.* But even such 
an innocuous possibility has been foreclosed by the 44th Amendment. 

The short argument advanced in the Statement of Objects and Rcasoi^ 
of the 45th Amendment Bill for deleting the fundamental right to property, is 
that it was only being converted into a /i*gn/ right. What is meant is that while 
Arts. 19(l)(f)and3] (2)of i\\t original Constitution operated as limitations on 
the Legislature itself, the 4Sth Amendment Bill instals the Legislature as the 
guardian of the individual’s right to property, without any fetter on its good- 
will and wisdom. But if the Legislature could be presumed to be so infallible 
and innocent, this would be a good argument for omitting all the fundamental 
rights from Part HI. As it has been pointed out earlier, the very justification 
of putting limitations on the Legislature by adopting a guarantee of Funda- 
mental Rights is that history has proved that the group of human beings cons- 
tituting, for the time being, the majority in a Legislative bodj', arc not always 
infallible and that is why constitutional safeguards arc necessary to permanently 
protect the individual from legislative tyrartny. 

During the discussion on the 45th Amendment Bill, some people said that 
when by successive amendments, the right to compensation under Art. 31 (2) 
had been brought down to the bare chance of the Courts interfering on 
the ground that the amount provided by the Legislature was illusory or confis- 
catory, it could be effaced altogether without any risk. This Author is, however, 
unable to appreciate the pretended equation, that i01=0. The guarantee of 
a right to compensation in case of expropriation by the State is needed not to 
protect the capitalist, but the poor, — not the ‘haves’ but the ‘havc-uots’, for, the 
little that the poor has, his humble cottage or his cottage-industry, may be more 
valuable than the belongings of a political leader. The very possibility that the 
Courts might interfere would scrvcasaclieck on confiscation at the instance 
of a political party blinded by a particular philosophy. Curiously, even the 
other day, the Supreme Court had to annul an innocently-looking Life Insu- 
rance Act, which deprived the workmen of their bonus, without any solatium} 
After the 44th Amendment Act comes into force, the Courts shall have to stand 
by as mute observers even in such cases. 


(iv) The condition of ‘public purpose’ having been lifted out, by deleting 
Art. 31(2), it will now be competent for the Legislature to take away A’s property 
to give it to B. Of course, under the original Constitution, the words ‘public 
purpose' did not exist in Art. 31(2), but then, the Courts held that it was an 
implied condition for the exercise of the power of 'eminent domain’ which had 
been codified in Art. 31(2). Now that Art. 31(2) has been bodily taken out by 
n positive act of repeal, it is highly doubtful whether an aggrieved private 
owner would be heard to contend tliat the power of the Legislature underRntry 
42 of List III of the 7lh Schedule,— with respect to ‘acquisition and requisition- 
ing of property -represents the common law principle of ‘eminent domain’ 

r i^f compensation which the 

Indian Parliament has now taken pains to eliminate, by way of repeal. 
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Perversion of the legal machinery of State acquisition for political or party 
purposes is thus not an improbability after the 44ih Amendmcnl. If anything 
like this happens, the aggrieved individual may have to rely on the slender 
thread of Art. 14 (i.e., disaimination). 

From all standpoints, thus, the elimination of Arts 19(1) (f) and 31(2) 
from the Constitution has been a hasty and ill-considered step, however well- 
meaning it might have been. 

Thirdly, by subsequent amendments, the arena of Fundamental Rights 
has been narrowed down by introducing certain exceptions to the operation 
of fundamental rights, namely. Arts. 31A, 31B, 31C, 31D * 

Ex»p,l»,loF»da. , ”'■ Arts. 31A, 3IC arc cxccpiions 

mental Rights. fundamental rights enumerated m Articles— 14 

and 19; this means that any law falling under the ambit 
of Art. 3IA (e.g., a lavv for agrarian reform), or Art. 3fC (a law for the 
implementation of any of the Directive Principles contained in Part IV of the 
Constitution), cannot be invalidated by any Court on the ground that it contra- 
venes any of the fundamental rights guaranteed by Art. 14 (equality before 
law); Art. 19 (freedom of expression, assembly, etc). 

(b) Art. 31B, however, ofrersacompletcexccplionloall the fundamental 
rights enumerated in Part III. If any enactment is included in the 9th Schedule, 
which is to be read along with Art. 3fB, then such enactment shall be afloge- 
Iher immune from constitutional invalidity on the ground of contravention of 
any of the fundamental rights.^ 

Fourthly, by the 42nd Amendment Act, 1976, a countervailing factor has 
^ been introduced, namely, the Fundamental Duljes men- 

rondamental Duties. tioned in Art. 61A. Though these Duties arc not 
themfelves enforceable in the Courts nor their violation, 
as such, punishable, nevertheless, if a Cour^, before vvhich a fundarnemal right 
is sought to be enforced, has to reaTail pans of the Constitution, it may refuse 
to enforce a'fuadamenta! right at the instance of an individual who has patently 

violatcJanybr Ihe'Diities specified * '* -i . -T^thc 

orlginil "Constitution on fundament 

' F7/rfi7j7~thc c ategory of ‘iunt •jou. 

is exhaustiveWnume raieu ill lau m ui ...^nsti- 
lutloh. The American Constitution (9th Amendment) 
Pxrtin eihaosllre expressly says that ihc enumrrahn of crrloio rish:s in 
’ rbe Bill of Rights (“shall not be construed to deny or dis- 

parage others reiainedby the people/’ This rests on the theory of inalicfublc 
natural rights which can by no means be lost to the individual in a free society; 
the guarantee of some of them in the wTitten Constitution cannot, therefore, 
render obsolete any right vvhich inhered in the individual from ^fort the 
Constitution, e.p., the tipht to ensape in polHical ocliiily. Bui there is no 
such unenumerated right under our Constitution. /. ,# 

As was observed in the eatly case of Copalu,, v. State 
LepisJatures under our Constitution beiop sostre.pn 

sovereignty has been limited by the Coiutilution '.‘'’’f' . 
implication, the Courts cnnitot iropos^a^'“'“h“t' upon t S ^ 


Effammtlon 
FondamenUI Rishts In 
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cither on the theory, of the, ‘spirit of the Constitution’ or of that ofjmtoal 
rights’, i.c'yjights .Other, than -those which are enumer^ted^in^PartilLsli^^ 
Constitution.® Any expansion of the Fundamental Rights under the Indian 
Constitution must, therefore, rest on judicial interpretation and recent decisions 
of the Supreme Court do, indeed, show a trend iii this direction.^® ^ 

It should not be supposed, however, that there -is no other justiciable 
right provided by our Constitution outside. Part III. 
Rfehfsiiolio-,yi»gfrom Limitations upon the State are imposed, by. other„,pjo- 
JiSonsUtuUoT -Visions of the' Constitution and these limit ations gi ve 
rise.to'a corresponding right to the individual to, enferep 
them in a Court of law if the Executive or the Legislature violates anyjifjthein. 
Thus, Art. 265 says that “no tax shall be levied or collected except by autho- 
rity of law.” This provision confers a right upon an individual not to be sub- 
jected to arbitrary taxation by the Executive, and if the Executive seeks to levy 
a tax without legislative sanction, the aggrieved individual may have his re- 
medy from the Courts.^^ Similarly, Art. 301 says that “subject to the provi- 
sions of this Part, trade, commerce and intercourse throughout the territory 
of India shall be free.” If the Legislature or the Executive imposes any res- 
triction upon the freedom of trade or intercourse which is not justified by the 
other provisions of Part XIII of the Constitution, the individual who is 
affected by such restriction may challenge the action by appropriate legal 
proceedings.^* 

What, then, is the distinction between the ‘fundamental .rightsl i.nchi.ffed 
in Part III of the Constitution and those rights arising 
out' of the limitations contained in the other Parts*® which 
are equally justiciable? Though the right^f bot h the se 
classes are equally justiciable, the constitution^, remedy 
application direct ..to the Supre me C ourt 
under Art. 32, which is itself included in Part III, as a ‘funda mental jight!,J.s 
arailable only in the case of fundamental rights. If the right follows from 
provision of the Constitution, say, Art. 265 or A“rt.''3Di;'lhe 
aggrieved person may have his relief by an ordinary suit or, by an application 
under Art. 226 to the High Court, but an application under Art. 32 shall not 
lie, unless the invasion of the non-fundamental right involves the violation of 
some fundamental right as well.*^ 

As the word fundamental’ suggests, under some Constitutiqns,_funda- 
are immune from constitutional alhendment,~'in oth er w ords, 
^i}Sy .?P^?’^.^.§.uuctity as compared with other provisions of the 

Constitution. But this principle has been rejected by the indi'an'Co'nstUution, 
M it stands interpreted by amendments of the Constitution themselves and 
judicial decisions. 

Of course, no part of the Constitution of India can be changed by ordi-' 
nary legislation unless so authorised by the Constitution itself (e.g., Art. 4); 
but aU parU of the Constitution . can be .amended by an Amendment Act 
passed under Art. 368, i^luding the fundamental rights. This proposition 
has been established after aliistory oflfs own: 

A. Until the case of Golak Nath,^ the Supreme Court had been holding 


DifTcrence between 
Fundamental Rights 
and Rights secured by 
other provisions of 
Constitution. 
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Imcndabilily of TuD' 
lamcntal RIchts. 


SI 


t CoMlLtulion uiwmtnJalile nnj 

that Patlbmcnl roijhi, by a Comtiration Amend- 
ment Act, in complianw with the ttquircmcnli of Ait. 368. amend itny 
provision of the Constitution, includins the Fundamental Rights and Ail. 368 
tseif.t* 

According to this earlier view,” thus, the Courts could act os the 
ruardian of fundamental rights only so long as they were not amended hy the 
Parliament of India by the required majorily of voles. la facl, some of the 
imcndmcnts of the Consniulion so far made were c/feclcd with a view to super* 
;edmg judicial pronouncements which had invalidated social orcconomic Jeeij* 
ation on the ground of contravention offundamenial rishts. Thut, the n.trrow 
nterpretation of Cl. (2) of Art. 19 by the Supreme Court in the wses of to«/j 
Thappar v. Slate of Madras'^ and Brij Bhushan v. State of Oclhl^* was super* 
eded by the Constitution (1st Amendment) Act, I95J, while the inlrrpretaiJon 
»iventoArt.31 tniheaisciof State of West Bcnpal v. Gopat,** Divnrkadat v. 
^fiolapur Spinning Co and State of West Bengal v. Beta Danerjec,'’’ was super* 
;cdcd by the Constitution (4th Amendment) Act, J95S. 

B. But the Supreme Court cried halt to the process of amending the 
fundamental Rights through the amending procedure laid down in Art. 30H 
>f the Constitution, by its much-debated decision in GofaJt i^a/h v. State of 
^unjab.'* In this case, overruling its (wo earlier decisions,'* the Supreme 
rourt held that the Fundamental Rights, embodied m Pan Hi, had been given 
i 'transcendental position* by the Constitution, so that no authority funclion* 
ng under the Constitution, including Parliament exercising llic amtndms 
jower under Art. 368, was competent to amend the Fundamental Rights, 

C. But by the 24th Amendment Act, 1971, Arts. 13 and 368 were 
iraended to make it clear that Fundamental Rights were amendable under the 
irocedure laid down in Art. 368, thus overriding Ibe majority decision of the 
Jupreme Court in Coiak Nath v. State of Punjab.'* 

The majority decision in Keshavanands Bharad’s cate** upheld the validity 
•f these amendments and also overruled Golak Nat/i's ease.'* holding that it lx 
ompetenf for Parliament to amend Fundamental Rights uruler Art. 368, winch 
ocs not make any exception in favour of fundamental rights; nor does Art. 13 
omprehend Acts amending the Constitution itself. Hence, no fresh Consti- 
uent Assembly needs to be convened For amending the rundamcntal Rirhis 
a Part HI of the Constitution, nor can the validity of any amendment of the 
Constitution be questioned on the ground that it has abridged any of the fonda- 
aental rights. 

D. Escniually, by inserting Os, (4) and fS) in Art. 36?. the dZnJ 

Amendment Act. i970 cade it clear that "no anendmer.; of 
lod Aoendcat. (j^nslitutiou iineljdnz ike pwrilss-.r (f P.sn Iff 

c.. the funda.menlal rights)-. Jhall be called in in zny OTnrtozznr/ 

round**.** , 

It should be pointed cut in ihecon:eilthttt*.eIa-n 2 :aGov -'"f- ' 

> shield the Fundamcnul Rights fron brin? 

e 2 isl«u.'f, by the spedal majority prrserbed fcy A.**^ ^ 

A-=«i=rrri of a Fi2« i= P*-’’ 
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apart from the vote in. the Legislature, it was approved by the people at a Referen- 
dum. This additional requirement was sought to be inserted in Art. 368, by 
the 45th Amendment Bill, but the relevant clause of that Bill was defeated by 
the Congress Opposition in the Rajya Sabha, — ^the result being that Art. 368 
remains where it was after the 42nd Amendment, and that any Fundamental 
Right can be repealed or amended by the special majority in Parliament as 
provided in the original Art. 368. 

The Janata proposal, in fact, sought to give constitutional support to the 
theory of ‘basic features’ of the Constitution as propounded in Golak Nath’s 
case^^ and accordingly, asserted that any change in the Fundamental Rights 
could be made only if the People, who made the Constitution, wanted to have 
it, through a Referendum. As has already been pointed out, the repeal of the 
Fundamental Right to Property by the same 45th Amendment Bill, without 
resorting to a Referendum was patently inconsistent with this theory of ‘basic 
features’ and disclosed lack of proper regard for the considerations which 
had prompted the fathers of the Constitution of 1949 to include the Right 
to Property in Part III. 

The provisions of Part III of o ur Co nstitution which, enum.erate_Jhe' 
Classification of Fundamental Rights are more elaborate th an tho se 
'^fundamental Rights. of _any Other existing written constitution rejating to 

fundamental rights, and cover a wide range of topics. 

1. The Constitution itself classifies the Fundamental Rights under seven 
groups as follows; 

(a) Right to equality. 

(b) Right to particular freedoms. 

(c) Right against exploitation, 

fd) Right to freedom of religion. 

(e) Cultural and educational rights. 

(f) Right to property. 

(g) Right to constitutional remedies. 


44, h Amendment. Ofjhese the Right to Property has beeneliminaied_ 

by the 44th Amendment Act, so that only a/x.fre cdo ms 
, now remain, in Art. 19(1). 

The rights falling under each of the six categories are shown in Table V. 

II. Another classification which is obvious is from the point of view of 
persons to whom they are available. Thus— < 

(a) Spme_ of the fundamental rights are granted only Jq citizens— {\) 
Protection from discrimination on grounds only of religion, race, caste, sex or 
■> ^‘0 Equality of opportunity in matters of public employ- 
ment [Art. 16J; (iii) Freedoms oL speech, assembly, association, movement, 
residence and profession [Art, 19]; (iv) CuUural and educational rights^ of 
minorities [Art. 30]. ' ‘ 

(b) Some of the fundamental rights, on the other hand, are available 
lo any jierspn on the soil of India — citizen or foreigner — (i) Equality before 
protection of the laws [Art. 14]; (ii) Protection in respect of 
conviction against ex post facto laws, double punishment and self-incrimination 
[Art. 20]; (iii) Protection of life and personal liberty against action without 
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III. Some of the Fundamental Rights arc negaiirely uordcd, as pro- 
hibitions to t he State (e.g., Art. 14 says— 'The State 'shall nor denylo any 
pcVs'bn equality before the law...” Similar arc the provisions of Arts. 15(1); 
16 (2); 18 (1); 20, 22 (I); 28 (1). There are others, which posUhcly conh r 
some benefits upon thcjndiyidual (e.g., the right to religious freedom, undc'r 
Art. 25. and the cultural and educational rights, under Arts. 29 (1), 30 (llj. 

IV. Still another classification may be made from the standpoint of 
the extent of limitation imposed by the dilTerent fundamental rights upon 
legislative power. 

(i) On the one hand, we have some fundamental rights, such as under 
Art. 21, which are addressed against the Executive but impose no limitation 
upon the Legislature at all. Thus, Art. 21 simply says that— 

“Ko person shaft be deprived of his life or liberty except according to tbe 

procedure established by law.” 


It was early held by our Supreme Court* that a competent Legislature is 
entitled to lay down any procedure for the deprivation of personal liberty, 
and that (he Courts cannot interfere with such law on the ground that tt is 
unjust, unfair or unreasonable. In this view,* the object of Art. 21 is not 
to impose any limitation upon the legislative power but only to ensure that the 
Executive does not take away a man’s liberty except under the authority of a 
valid law, and in strict conformity with the procedure laid down by such law.” 
In later cases, however, the Supreme Court has found it difficult to immunise 
laws made under Art. 21 from attack on the ground of ‘unreasonableness’ of 
restriction under a relevant clause of Art. 19 (I), and recent Supreme Court 
decisions show an increasing inclination in that direction ” 

(li) To the other extreme are Fundamental Rights which arc intended 
as absolute limitations upon the legislativ epower so that it is not open to the 
I.egislaturc to regulate the exercise of such rights, e.g , the rights guaranteed 
by Arts. 15, 17, 18. 20, 24. 

(lii) fn between the two classes stand (he rights guaranteed by An. IP 
which' itself empowers the Legislature to impose reasonable restrictions upon 
the exercise of these rights, in the public interest. Though the individual 
rights guaranteed by Art. 19 arc, in general, binding upon both the Executive 
and the Legislature, these ‘authorities’ arc permitted by the Constitution to 
make valid exceptions to the rights within limits imposed by the Constitution. 
Such grounds, in brief, are security of the State, public order, public morality 


and the like. 

All the above rights arc available against the.5M(e. It is now se^ed 
X" ^ t hat th e rights which are guaranteed by Arts 19" and 

Fnndamenul Rights— guaranteed agalns^tatc action as di^nguitf” 

from vTolatioa or rach nghl5> ( 

case of violation of such rights by individual^ •*'“ ■'^i 
Ifgal remedies may be as'ailable buC cot thc.constitut/oaaJjTm 
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‘State action’, in this context, must, however, be understood in a wider 
sense. For interpreting the word ‘State’ wherever it occurs in the Part on 
Fundamental Rights, a definition has been given in Art. 12 which says that, 
unless the context otherwise requires, ‘the State’ will include not only the 
Executive and Legislative organs of the Union and the States, but also local 
bodies (such as municipal authorities) as well as ‘other authorities’. This 
latter expression, refers to any authority or body of persons exercising the 
power to issue orders, rules, bye-laws or regulations having the force of law, e.g., 
a Board having the power to issue statutory rules, or exercising governmental 
powers. Even the act of a private individual may become an act of the State 
if it is enforced or aided by any of the authorities just referred to.®’ 

It should be noted, however, that there are certain rights included in Part 
III which arc available not only against the State but also against private indivi- 
duals, e.g., Art. 1 5 (2) [equality in regard to access to and use of places of public 
resort]; Art. 17 [prohibition of untouchability]; Art. 18 (3)-(4) [prohibition of 
acceptance of foreign title]; Art. 23 [prohibition of traffic in human beings]; 
Art. 24 [prohibition of employment of children in hazardous employment]. 
But these provisions in Part III are not self-executory, that is to say, these arti- 
cles are not directly enforceable; they would be indirectly enforceable only if 
some law is made to give effect to them, and such law is violated. It follows 
that the classification of fundamental ri^ts into executory and self-executory is 
another possible mode of classification. 

We may now proceed to a survey of the various fundamental rights, in 
particular. 

Art. 14 of the Constitution provides— 

“The State shall not deny to any person equality before the law or the equal protection of 
laws within the territory of India.” 

Prima facie, the expression ‘equality before the law’ and ‘equal protection 
Art, 14 ; Equality of may seem to be identical, but, in fact, they 

before the Law and mean different things. While equality before the law is a 
Equal Protection of somewhat negative concept implying the absence of any 
the Laws. special privilege in favour of any individual and the 

equal subjection of all classes to the ordinary law,— equal protection of the 
laws is a more positive concept, implying equality of treatment in equal 
circumstances. 

Equality before the law, as a student of English Constitutional law knows, 
Equality before Law, second corollary from Dicey's*^ concept of the 

Rule of law. It means that no man is above the law of 
the land and that every person, whatever be his rank or status, is subject to 
the ordinary law and amenable to the jurisdiction of the ordinary tribunals. 
Again, every citizen from the Prime Minister down to the humblest peasant is 
under the same responsibility for every act done by him without lawful justifica- 
tion and in this respect, there is, no distinction between officials and private 
citizens. It follows that the position will be the same in India But even in 
England, certain exceptions arc recognised to the above rule of equality in tbe 
public interests. 

The exceptions aUowed by the Indian Constitution are— 
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(1) The President or the Governor of a Stale shall not be ansnerable 
to any Court for the eaercise and performance of the poaers and duties of 
his office or for any act done or purpotting to be done by him in the exercise 
and performance of those powers and duties. 

(2) No criminal proceeding whatsoever shall be instituted or continued ' 
against the President or a Governor in any Court during his term of office. 

(3) No civil proceeding in which relief is claimed against the President 
or the Governor of a State shall be instituted during his term of office in any 
court in respect of any act done or purporting to be done by him in his personal 
capacity, whether before or after he entered upon his office as President or 
Governor of such State, until the expiration of two months next after notice in 
writing has been delivered to the President or the Governor, as the case may 
be, or left at his office stating the nature of the proceedings, the cause of action 
therefor, the name, description and place of residence of the party by whom 
such proceedings are to be instituted and the relief which he claims [Art. 361J.** 

The above immunities, however, shall not bar— (i) Impeachment pro- 
ceedings against the President, (ii) Suits or other appropriate proceedings 
against the Government of India or the Government of a State. 

Besides the above constitutional exceptions, there will, of course, remain 
the exceptions acknowledged by the comity of nations in cveiy civilized country', 
e.g., in favour of foreign Sovereigns and ambassadors. 

Equal protection of the la^'S, on the other hand, would mean "that among 
Equl PretectloD ef equals, the law should be equal and equally administered, 
lbs Laws. tlmt like should be treated alike...." 

In other words, it means the right to equal treatment in similar eireum- 
stances both in the privileges conferred and in the liabilities imposed by the 
laws.*® None should be favoured and none should be placed under any dis- 
advantage, in circumstances that do not admit of any reasonable justification 
for a difierent treatment. Thus, it does not mean that every person shall be 
taxed equally, but that persous under the same character should be taxed by 
the same standard. 

But if there is any reasonable basis for classification, the Legislature 
would be entitled to make a different treatment. Thus, it may (i) exempt 


The guarantee of ’^ual protection’, thus, is a guarantee ol equal iicai- 
ment of persons in equal circumstances, permitting differentiation in i cren 
circumstances. In other w’ords— 


Ths principle or eqviilily does nol mem Hot evOT U» most ha« nnocnxl »rP“ 
for on petsoM cho «c not by nature, altaimnenl or eitcninstmee m the aamc^^roolion 
aa the varying need, of diffrrent clasaea orpeiaena often teqeire scrarale Irtalmenn 

The prineiple does not take a.ay from the State the po.er of cUirdiing penona for 

''’’'‘^Al^“Sa1S»hiebha.todeaI,rid.di,e,aenohlen»i^o^ 

of human relatjoos must, of necessity, have the power of making classl'ication 

culat objects; and for that purpose it must have large of se 

of persons and (hinss upon which such laws are to operate. " 
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‘State action’ in this context, must, however, be understood in a wider 
sense. For interpreting the word ‘State’ wherever it occurs in the Part on 
Fundamental Rights, a definition has been given in Art. 12 which says that, 
unless the context otherwise requires, ‘the State’ will include not only the 
Executive and Legislative organs of the Union and the States, but also local 
bodies (such as municipal authorities) as well as other authorities . This 
latter expression refers to any authority or body of persons exercising the 
power to issue orders, rules, bye-laws or regulations having the force of law, e.g,, 
a Board having the power to issue statutory rules, or exercising governmental 
powers. Even the act of a private individual may become an act of the State 
if it is enforced or aided by any of the authorities just referred to.^’ 

It should be noted, however, that there are certain rights included in Part 
III which are available not only against the State but also against private indivi- 
duals, e.g., Art. 15(2} [equality in regard to access to and use of places of public 
resort]; Art. 17 (prohibition of untouchability]; Art. 18 (3)-(4) {prohibition of 
acceptance of foreign title]; Art. 23 [prohibition of traffic in human beings]; 
Art, 24 [prohibition of employment of children in hazardous employment]. 
But these provisions in Part III are not self-executory, that is to say, these arti- 
cles are not directly enforceable; they would be indirectly enforceable only if 
some law is made to give effect to them, and such law is violated. It follows 
that the classification of fundamental rights into executory and self-executory is 
another possible mode of classificatiou. 

We may now proceed to a survey of the various fundamental rights, in 
particular. 


Art. 14 of the Constitution provides — 

I, ... person equality before the law or the equal protection of 

laws within the territory of Mia.” . 

Prima facie, the expression ‘equality before the law’ and ‘equal protection 
Art. 14 ; Equality of the laws’ may seem to be identical, but, in fact, they 
Eoua? different things. While equality before the law is a 

the Laws. ° somewhat negative concept implying the absence of any 
eoinl siiWoM- r privilege in favour of any individual and the 

Zs hTlZ protection of the 

circumstances concept, implying equality of treatpient in equal 

‘y before the /mi', as a student of English Constitutional law knows, 
Equality before Uw. “ ^he second corollary from :Dicey's*^ concept of the 

the land and that ever^ the- law of 

the ordinary law and^^ble to t^^' 

Again, every citizen from tb? v junsdiction of the ordinary tribunals, 
under the same responsibilitv r ^‘^‘ster down to the humblest peasant, is 
tion and in this respect th him without lawful justifica- 

citizens. It follows thir distinction between officials and private 

England, certain exceptions areT ™ India. But even in 

public interests. ccognised to the above rule of equality in the 
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(1) The President or the Governor of a State shall not be answerable 
to any Court for the exercise and performance of the powers and duties of 
his office or for any act done or purporling to be done by him in the exercise 
and performance of those powers and duties. 

(2) No criminal proceeding whatsoever shall be instituted or continued 
against the President or a Governor in any Court during his term of office. 

(3) No civil proceeding in which relief is claimed against the President 
or the Governor of a State shall be instituted during his term of ofilce in any 
court in respect of any act done or purporting to be done by him in his personal 
capacity, whether before or after he entered upon his office as President or 
Governor of such State, until the expiration of two months next after notice in 
writing has been delivered to the President or the Governor, as the case may 
be, or left at his office stating the nature of the proceedings, the cause of action 
therefor, the name, description and place of residence of the parly by whom 
such proceedings are to be instituted and the relief uhich he claims fArt. 361J.” 

The above immum’tics, however, shall not bar— (i) Impeachment pro- 
ceedings against the President, (ii) Suits or other appropriate proceedings 
against the Government of India or the Government of a State. 

Besides the above constitutional exceptions, there will, of course, remain 
the exceptions acknowledged by the comity of nations in every civilized countiy, 
e g., in favour of foreign Sovereigns and ambassadors. 

Equal protecUon of the laws, on the other hand, would mean “that among 
Eqnai Pret«c(loa of equals, the law should be equal and equally administered, 
tbs Laws. that like should be treated alike....** 

In other words, it means the right to equal treatment in similar circum- 
stances both in the privileges conferred and in the liabilities imposed by the 
laws.** None should be favoured and none should be placed under any dis» 
advantage, in circumstances that do not admit of any reasonable justification 
for a difTerent treatment. Thus, it docs not mean that every person shall be 
taxed equally, but that persons under the same character should be taxed by 
the same standard. 

But if there is any reasonable basis for classification, the Legislature 
would be entitled to make a different treatment. Thus, it may (i) exempt 


The guarantee of 'equal protection’, thus, is a guarantee oi cqiui utai- 
raent of persons in equal circumstances, permitting differentiation m different 
circumstances. In other words — 


Hie principle of equality doej not mean ibal ei-en" law must kaiv 
foe all peraoM wlw are not by natuie. nllainment or citeumWance in fte erae^ro..l.on 
as the vaiyins needs of different classes of petsens effen require sepmwte trenlmran 

The principle does not take away from the stale the power of clasiifym* petsens for 
iesitimate purposes.** 


■"■^ALS'S’a'SS which has 10 del s.sthdi.erse problems «itii>J out 
of human relations must, of necessity, have the power of makiflg classification 

cular objects; and for that purpose it most have targe p<w« of selection or classification 
of persons and things upon which such laws are to operate. ** 
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‘State action’, in this context, must, however, be understood in a wider 
sense. For interpreting the word ‘State’ wherever it occurs in the Part on 
Fundamental Rights, a definition has been given in Art. 12 which says that, 
unless the context otherwise requires, ‘the State’ will include not only the 
Executive and Legislative organs of the Union and the States, but also local 
bodies (such as municipal authorities) as well as ‘other authorities’. This 
latter expression refers to any authority or body of persons exercising the 
power to issue orders, rules, bye-laws or regulations having the force of law, e.g., 
a Board having the power to issue statutory rules, or exercising governmental 
powers. Even the act of a private individual may become an act of the State 
if it is enforced or aided by any of the authorities just referred to.^’ 

It should be noted, however, that there are certain rights included in Part 
III which are available not only against the State but also against private indivi- 
duals, e.g., Art. 1 5 (2) [equality in regard to access to and use of places of public 
resort]; Art. 17 [prohibition of untouchability]; Art. 1 8 {3)-(4) [prohibition of 
acceptance of foreign title]; Art. 23 [prohibition of traffic in human beings]; 
Art. 24 [prohibition of employment of children in hazardous employment]. 
But these provisions in Part III are not self-executory, that is to say, these arti- 
cles are not directly enforceable; they would be indirectly enforceable only if 
some law is made to give effect to them, and such law is violated. It follows 
that the classification of fundamental rights into executory and self-executory is 
another possible mode of classificatiou. 

We may now proceed to a survey of the various fundamental rights, in 
particular. 


Art. 14 of the Constitution provides— 

lav^•s protection of 

Prima facie, the expression ‘equality before the law’ and ‘equal protection 

identical, but, in fact, they 
Equal Protection^of <|‘ffBrent tWngs. While equality before the law is a 

the Laws. somewhat negative concept implying the absence of any 

equal subjection of aU SesTS" orH’ individual and the 
laws is a mnrp n^rv ordinary law,— equal protection of the 

circumstances. ' concept, implying equality of treatpaent in equal 

Equality before the fau- as a student of English Constitutional law knows. 
Equably before Law. « ffie second corollary from :Diceys^B concept of the 
the land and that even? ncr iitat no man is above the law of 

the ordinary law and amS T subject to 

Again, every citizen from the P • of the ordinary tribunals, 

under the same responsibilitv i^iidster down to the humblest peasant, is 
tion and in this respect there act done by him without lawful justifica- 
citizens. it follows that the distinction between officials and private 
England, certain exceptions are re India. But even in 

public interests. cognised to the above rule of equality in the 
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In order to be ‘reasonable’, a classification must not be arbitrary, but 
must be rational, that is to say, it must not only be based on some qualities or 
characteristics which are to be found in all the. persons grouped together and 
hot in others who are left out but those qualities or characteristics must have a 
reasonable relation to the object of the legislation. In order to pass the test, 
two conditions must be fulfilled, namely, that (1) the classification must be 
founded on an intelligible differentia which distinguishes those that are grouped 
together from others, and (2) that differentia must have a rational relation to 
the object sought to be achieved by the Act.®® 

It is not possible to exhaust the circumstances or criteria which may 
accord a reasonable basis for classification in all cases. It depends on the 
object of the legislation in view and whatever has a reasonable relation to the 
object or purpose of the legislation is a reasonable basis for classification of 
the persons or things coming under the purview of that enactment. Thus — 

(i) The basis of classification may be geographical.^^ 

(ii) The classification may be according to difference in time.®^ 

(iii) The classification may be based on the difference in the nature of the 
trade, calling or occupation, which is sought to be regulated by the legislation.®^ 

Thus, it has been held that — 

(a) In offences relating to women, e.g., adultery, women in India may be placed in a 
more favourable position, having regard to their social status and need for protection.’* 

(b) In a law of prohibition, it would not be unconstitutional to differentiate between 
civil and military personnel, or between foreign visitors and Indian citizens, — for they are 
not similarly circumstanced from the standpoint of need for prohibition of consumption 
of liquor.’* 

The guarantee of equal protection applies against substantive as well 
as procedural laws.®^ From that standpoint of the latter, it means' that all 
litigants, who are similarly situated, are able to avail themselves of the same 
procedural rights for relief and for defence, without discrimination. Of course, 
if the differences are of a niinor or zmsubstantial character, which have not 
prejudiced the interests of the person or persons affected, there would not be a 
denial of equal protection.®® But a procedure different from that laid down 
by the ordinary law can be prescribed for a particular class of persons if the 
discrimination is based upon a reasonable classification having regard to the 
object which the legislation has in view and the policy underlying rt. Thus, 
in a law which provides for the externment of undesirable persons who are 
likely to jeopardize the peace of the locality, it is not an unreasonable discrimi- 
nation: to provide that the suspected person shall have no right to cross- 
examine the witnesses who depose against him, for the very object of the legis- 
lation which is an extraordinary one would be defeated if such a right were 
given to the suspected person.®® In the Reference on the Special Courts Bill, 
1978,®® the Supreme Court has held that the setting up of a Special Court for the 
expeditious trial of offences committed during the Emergency period [from 
25-6-1975 to 27-3-1977] by high public officials, in view of the congestion of 
work in the ordinary Criminal Courts and in view of the need for a speedy 
termination of such prosecutions in the interests of the functioning of demo- 
cracy under the Constitution of India, is a reasonable classification. But to 
include in the Bill any offence committed during any period prior to the Pro- 
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tarnation of Emergency in June, 1975 was wnconslilulional inasmuch as such 
lassificafion has no reasonable nexus with the object of the BiH. 

The guarantee of equal protection includes absence of any arbiirary dis* 
rimination by the laws themselves or in the matter of their admimstmtm. 
rhus, even where a statute itself is not discriminatory, but the pubJ/c oJticwt 
nlrusted with the duty of carrying it Into operation applies it aeamst an 
ndividual, not for the purpose of the Act but Ini^ntionaUy far ihr purpose of 
'njuring him, the latter may have that executive act annulled by the Court on 
be ground of conlraveniJon of the guarantee of equal protection. Of course, 
it is for the aggrieved individual to establish beyond doubt that the law was 
jppl/ed against him by the public authority ‘VfrA an evil e\e end an unequal 
handr^ 

As the Supreme Court has observed,** Arts. 14-16, taken together. 
BeUtlon betireen cnshrinc the principle of equality and absence of dis- 
Arts. 14-16. crimination. 

While the principle is generally stated in Art. 14, which extends to all 
persons, — citizens or aliens, Arts. 15 and 16 deal with particular aspects of 
that equality. Thus, 

(a) Art. 15 is available to citizens only and d guarantees discrimination 
against any citizert in any matter at the disposal of the State on any of the 
specified grounds, namely, religion, race, caste, sex or place of birth. 

(Jo) Aft, 16 is also confined to citizens, but it is restrirted to one aspect 
of public discrimination, rumely, employment under the State. 

In matters not coming under Art. 15 or 16, if there is any discrimination, 
the validity of that can be challenged under the general provision in Art. 14, 

As just stated, a particular aspect of the equality guaranteed by the 
CoostitutioQ is the prohibition against discrimination conlairted in Art. IS of 
the Constitution which runs thus: 


“{}> The Stare shaft nor discriminate »saiiut any cJlirm on jremnds only of rtligion, 
race, caste, sex, place of birth or any of them. 

(2) No CHizen shall on rounds only of relitio", 

Art. 15 ; PfjAlbftlon caste, sex, place of birth ot any of them be sub^wt so any 

ef DJserlmlnalloa on disability, liability, restrictioo or condiiion with rtsard to 

piWttdx ot Religion, (a) access to shops,p«brtcr«la«fsotf, hotels and places of 


Bact, Caste, Sex or 
Place of Birth. 


public entcrtsinmenl; cr 

ft) ftemeof«cns.t*ots.batWi«:«hali.ro3dsandr5accsof 

public " 


dediafed (0 the use of geneiaf pablfC. ,, 

(3) HMhing in Ihu ntlMe stall ptocnl (he SBlc ftem BsH", PosBi™ 

for HOjnen and children. . . .v* cute fretn 

tlMstsordMcnsotrutlheScbcdnlcdCssIcsMjthcSekriulciiTnbn. 

J1 mil bp KPP Iba! Ihc Jdopc »f Vb,Ltaa PI 
ptch, bilion in a (I) is levelled njainst Sate .ct.on, .be proh.b.non in a (-1 

i. levelled against individuals as well .Uvil nr olhcr- 

a (D^ys ,ha. any ae. of .be S.a.e. rte.be. 

“w, shall not discriminale as bewcen 0 '“ <“ ® „f tUt 

«ee, caste, sex. place of b.Hb or any of Ibem. The p!a.n mean, eg 
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prohibition is that no person of a particular religion, caste, etc., shall be treated 
unfavourably by the State when compared with persons of other religions and 
caste jucrcly on the ground that he belongs to that particular religion or caste, 
etc. The significance of the word ‘only’ is that if there is any other ground 
or consideration for the differential treatment besides those prohibited by this 
Article, the discrimination will not be unconstitutional.®® Thus, discrimination 
in favour of a particular sex will be permissible if the classification is the result 
of other considerations besides the fact that the person belongs to that sex, 
e.g., physical or intellectual fitness for some work. For instance, women 
may be considered to be better fitted for the job of a nurse while they may 
not be considered eligible for employment in heavy industries like a steel factory. 
Such discrimination, being based on a ground other than sex, would not be 
considered to be unconstitutional. 

But if a person is sought to be discriminated against simply because he 
belongs to a particular community or race, he can get the State action annulled 
through a Court. While racial discrimination still persists as a malignant 
growth upon Western society, it speaks volumes to Indian achievement that a 
possible victim of racial discrimination, in India, can obtain relief direct from the 
highest Court of the land, by means of a petition for an appropriate writ, and, 
yet, no such complaint has so far come before the Courts. 

As already stated, in regard to the public places specified in Cl. (2), the 
protection is available even against discriminatory acts by private individuals. 
Cl. (2) provides that so far as places of public entertainment are concerned, 
no person shall be subjected to discrimination on the grounds only of religion, 
race, caste, sex, place of birth or any of them, whether such discrimination is 
the result of an act of the State or of any other individual. Even wells, tanks, 
bathing ghats, roads, and places of public resort which are owned by private 
individuals arc subject to this prohibition provided they are maintained wholly 
or partly out of State funds or they have been dedicated to the use of the general 
public. 

The above prohibitions against discrimination, however, would not 
preclude the State from — 

(a) making special provision for women and children; . 

(b) making special provision for the advancement of any socially and 
educationally backward classes of citizens or for the Scheduled Castes and 
the Scheduled Tribes. 

These exceptional classes of people require special protection and hence 
any legislation which is necessary for the making of special provisions for 
persons of these classes, would not be held to be unconstitutional. Thus it 
has been held that Sec. 497 of the Indian Penal Code, which says that in an 
offence of adultery though the man is punishable for adultery, the woman is 
not punishable as an abettor, is not unconstitutional, because such immunity 
is necessary for the protection of women in view of their existing position in 
Indian society.®® , 

u discrimination on the ground of caste only is prohibited 

by Cl. (1) of the Article, it would be permissible under Cl. (4) for the State to 
reserve scats for the members of the backward classes or of the Scheduled 
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Caslcs or Tribes or to grant them fee concessions, in public ctlu'^ational 
institutions.*' 

As a corollary from the general assurance of absence of discrimination 
Art. 16: Eeinliij ct S<Ale On grounds only of religion, race, caste, sex. 

Opportunity In Mat- Or place of birth [Art. 151, Ibe Constitution guarantees 

lers of Public equality of opportunity in matters of public employment 

Employment. An. jg > 

■'(1) There slull be equality of opporinniiy for all citizens in matters telalin. to 
emphyment or appoi'nlmenl to any offtet under the Slate 

(2) No citizen shall, on grounds only of rchgion. race, caste, sex. docent. rJacc of 
birth or any of them, be ineligible for any office under the State.” 

Thus, a person cannot be excluded from a State service merely bccao« 
he is a Brahmin,** even though this result is reached by reason of a distribution 
of posts amongst communities accordmg to a ratio or quota ** This equality 
is to be observed by the State not only in the matter of appointments to the 
public services, but also in the matter of any other public employment, wheie 
the relationship of master and servant exists between the State and the 
employee.** It bars discrimination not only in the matter of initial appoint, 
ment but also of promotion and termination of the service itself.** 

This right \% a wfeguicd not only against communal discrimination, but 
also against local discrimination or even against discrimination against the 
weaker sex. 


The only exceptions to the above rule of equality art- 
fa) Residence within the State may be laid down by Parliament as a 
condition for particular classes of employment or appomtmern under any 
State or other local authority (Art. 16 (3)). 

By virtue of this power, Parliament enacted the Public Employment 
(Recruitment as to Residence) Act, 1957, empowering the Government of 
India to prescribe residence as a condition for employment in certain posts 
and services in the State of Andhra Pradesh and in the Union Territories of 
Himachal Pradesh, Mampuc and Tripura. This Act having expired in 1974, 
there is no provision to prescribe residence as a condition for public employ- 
ment, except that for Andhra Pradesh, special provisions ha\*e been made by 


inserting a new Art. 371D (post) in the Constitulion itself. 

(b) The State may reserve any post or appointment in favour of any 
backward class of citizens who, in the opinion of the Slate, arc not adequately 
represented in the services under that Slate (Art. 16 (4)J. 

(c) OIBces connected with a religious or denorninated institution may 
be reserved for members professing the partiPilar religion or belonging to I c 

particular denomination to svhich the institution rcIatcsfArt. 16(5}]. 

(d) The claims of the members of the Scheduled Castes and Scheduled 
Tribes shall be taken into consideration in the matter of appointment^ o 

and posts under the Union and the States, as far c.fnrcmf? 

the maintenance of efTicicncy of the admioistralion (Art. 33 

Court has htW that whik Art. 16(4 )b apparettt/y uithout J 

upou the po«r or reservation conrerrad b, it. .1 has to 

Art. 335 svhieh enjoins that in laVing into consiJeralioo the claiitrs or the 
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members of the Scheduled Castes and Scheduled Tribes in the making of 
appointments in connection with the affairs of the Union or a State the policy 
of the State should be consistent with “the maintenance of efficiency of 
administration.”^® The result is that — 

"There can be no doubt that the Constitution-makers assumed... that while making 
adequate reservation under article 16 (4) care would be taken not to provide for unreason- 
able, excessive or extravagant reservation. ..Therefore, like the special provision improperly 
made under article 15 (4), reservation made under article 16 (4) beyond the permissible and 
legitimate limits would be liable to be challenged as a fraud on the Constitution.'’*^ 

It is to be noted carefully that the prohibition against discrimination 
in the matter of public employment is attracted where the discrimination is 
based only on either grounds enumerated, namely, religion, race, caste, sex, 
descent, place of birth or residence. It does not prevent the State, like other 
employers, to pick and choose from a number of candidates, either for appoint- 
ment or for promotion, on grounds of efficiency, discipline and the like.^’ It is 
also to be noted that though reservation in favour c=f backward classes is 
permissible under Cl. (4) of Art. 16, no such reservation is possible in favour 
of women; nor is any other discrimination in favour of women possible, e.g., 
relaxation of rules of recruitment or standard of qualification or the like. 

For the furtherance of soc/a! equality, the Constitution provides for the 
abolition of the eyil, of. ‘untouchability’ and the prohibition of confer,rin£tities 
by the. State. 

Art. 17 of the Constitution says— 

“ ’Untouchability’ is abolished and its practice in any form is forbidden. The 
Art. 17 : Abolition of enforcement of any disability arising out of ‘untouchability’ shall 
Untouchability. be an offence punishable in accordance with law.” 

Pariiament is authorised to make a law prescribing the, punish ment for 
t his o ffenhe'[Art. 35], and, in exercise of this power, Parliament has enacted 
the Untouchability (Offences) Act, 1955, which has been amended and renamed 
(in 1976) as the Protection of Civil Rights Act, 1955. 

The word ‘untouchability’ has not, however, been defined either in 
the Constitution or in the above Act. It has been assumed that the word 
has a well-known connotation,— pihnarijy referring to any social pr actic e 
whjch looks down upon certain depressed classes solely on account of their 
biri/t and disables them from having any kind of intercourse with people b^ng- 
higher classes or castes. The Act declares certain acts as 
offences, whe'h done on the ground of ‘untouchability’, and prescribes the 
punishments therefor, e.g. ; 

(a) refusing admission to any person to public institutions, such :as 

hospital, dispensary, educational institution; 1 

(b) preventing any person from worshipping or offering prayers in any- 
place of public worship; 

(c) subjecting any person to any disability with regard to access to any 
shop, public restaurant, hotel or public entertainment or with regard to the use 
of any reservoir, tap or other source of water, road, cremation ground or any 
other place where ‘services are rendered to the public’. 

The sweep of the Act has been enlarged in 1976. by including within the 
offence of practising untouchability, the following— 
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(i) InmMng a member of a Scheduled CSsle on Ihe ground of unlooch- 
tbilify; 

(ii) preaching untouchabjlily, directly or indirectly; 

(lii) justifying untouchabilily on historica!, philosophical or rcUghnt 
'rounds or on the ground of tradition of Ihe caste system. 

• The penal sanction has been enhanced by providing that (a) tn the case of 
.ubsequent convictions, the punishment may range from one to two years' 
mprisonment; (b) a person convicted of the offence of ‘untouchabilily* shall be 
lisqualified for cleclhn to the Union or a Slate Legislature. 

If a member of a Scheduled Caste is subjected to any such disability 
jf discrimination, the Court shall presume, unless the contrary is proved, 
hat such act was committed on the ground of ‘untouchability*. In other 
vords, in such cases, there will be a statutory presumption of an offence having 
?een committed under this Act. 

The prohibition of untouchabilily in the Constitution has thus been 
»Ivcn a realistic and effective shape by this Act 

‘Title* is something that hangs to one’s name, as an appendage. During 
^rt. 18 : Abolition of the British rule, there was a complaint from (he nationalists 
n«i«. that the power to confer titles was being abused by the 

Government for imperialistic purposes and for corrupting public life. The 
Constitution seeks to prevent such abuse by prohibiting the State from coa* 
ferring any title at all. 

It is to be noted that— 

(a) The ban operates only against the Stale. It does not prevent other 
public institutions, such as Universities, to confer titles or honours by way 
of honouring their leaders or men of merit. 

(b) The State is not debarred from awarding military or academic 
distinctions, even though (hey may be used as titles.** 

(c) The State is not prevented from conferring any distinction or award, 
say, for social service, which cannot be used as a Mle, that is, es an appendage 
to one's name. Thus, the award of Bharat Ratna or Padma yibhushan cannot 
be used by the recipient as a title and docs not, accordingly, come within the 


constitutional prohibition. 

In 1954. the Government of India htroduced decorations (io the form 
of medals) of four categories, namely, Bharat Ratna, Padma Vihhushan, 

Bhushan and Padma Shri. While the Bharat Ratna was to be a^aided for 

“exceptional services towards the advancement of Art. Literature and 

and in recognition of public service of the higher order”, the others wouia ^ 

awarded for “distinguished public service in any lield. including service render^ 

by Government servants”, in order of the degree of the merit oft 

Hven within the decoration of Padma Vtbhushm, there w'crt three 

'Baheh Varg\ 'Basra Varg' and 77sm Varg\ t.c. of the first, second and third 

Though the foregoing awards were mere decorations aa-arded 

>0 b, „«d Is appendage ro .h« or. taperroa. 

was a vchOTcn. .hough .boy 

f 


Ifiejc awards violated Art. 18. 
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may not be used as titles, the decorations tend to make distinctions according 
to rank, contrary to the Preamble which promises ‘equality of status’. The critics 
gained strength on this point from the fact that the decorations are divided 
into several classes, superior and inferior, and that holders of the Bharat Ratna 
have been assigned a place in the ‘Warrant of Precedence’ (9th place, i.e., just 
below the Cabinet Ministers of the Union), which is usually meant for indicating 
the rank of the different dignitaries and high officials of the State, in the interests 
of discipline in the administration. The result was the creation of a rank of 
persons on the basis of Government recognition, in the same way as the confer- 
ment of nobility would have done. 

Another criticism, which seems to be legitimate, is that there was no 
sanction, either in the Constitution or in any existing law, against a recipient 
of any such decoration appending it to his name and, thus, using it as a title. 
Any such use is obviously inconsistent with the prohibition contained in 
Art, 18 (1) but it is not made an offence either by the Constitution or by any 
law. The apprehensions of the critics on this point were unfortunately justified 
by the fact that in describing the author on the Title of an issue of the Hamlyn 
Lectures, the decoration ^Padma Vibhushan' was, in fact, appended as a title. 


The protest raised by Acharya Kripalani agajnst the award of such 
decorations, which, went unheeded to during the regime of Mrs. Gandhi, has 
borne fruit during the early months of the Janata regime, — by putting a stop 
to the practice of awarding Bharat Ratna, etc. by the Government, There is, of 
course, nothing to prevent the People to honour any particular individual whom 
they adore and thus came Shri Jayprakash Narayan to be called 'Lok Nayak'. 

In this context, it is to be noted that Art. 18 (1) itself makes an exception 
in favour of granting by the State of any military^^ ot academic distinction. 


Apart from the rights flowing from the above prohibition, certain positive 
rights are conferred by the Constitution in order to promote the ideal of liberty 
held out by the Preamble, The foremost amongst these are the six- funda- 
^entaj^ rights in the nature of ‘freedom’ which are guaranteed to the^rizens 
by the Constitution of India [Art. 19]. These are popularly known as the 
‘seven freedoms under our Constitution. It has already 
pointed out [p. 82, ante\ that in the original Consti- 
e Six Freedoms. tution, there were 7 freedoms in Art.' 19 (1) but that one 
them, namely, ‘the right to acquire, hold and dispose 
or property has been omitted by the Constitution (44th Amendment) Act, 1978, 
leaving only 6 freedoms in that Article. , They are— 1, Freedom of^sjpeech 
expression. 2. Freedom of assembly. 3, Freedom of “association. 

P •5- Freedom of residence and settleraSit. 6 

of profession, occupation, tride or business. 

Since Art. 19 forms the core "of oi/r Chapter Oh Fundamental Rights, 

It IS essential for the reader to be familiar with the text of this Article, as it 
stands amended: 


“19. (1) All citizens shall have the right— 

(a) mjrecdprn of speech and expression" 

(b) to?” ‘''~r"r.’,-.''vandwithoutarins 

W .i> . or unions; 
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(i) The Constitution guarantees freedom of speech and expression/ 
But this freedom is subject to reasonable restrictions imposed by the State 
relating to (a) defamation; (b) contempt of court; (c) decency or morality; 
(d) security of the State; (e) friendly relation with foreign States; fH incitement 
toan offence; (g) public order; (hj maintenance of the sovereignty and integrity 
oflndia.^ 

It is evident that freedom of speech and expression cannot confer upon 
an individual a licence to commit illegal or immoral acts or to incite others 
to overthrow the established government by force or unlawful means. 

(ii) Similarly, the freedom of assembly is subject to the qualification 
that the assembly must be peaceable and without arms and subject to such 
reasonable restrictions as may be imposed by the ‘State’ in the interests of 
public order. In other words, the right of meeting or assembly shall not 
be liable to be abused so as to create public disorder or a breach of the peace, 
or to prejudice the sovereignty of integrity of India. 

(iii) Again, all citizens have the right to form associations or unions, 
but subject to reasonable restrictions imposed by the State in the interests 
of public order or morality or the sovereignty or integrity of India. Thus, 
this freedom will not entitle any group of individuals to enter into a criminal 
conspiracy or to form any association dangerous to the public peace or to 
make illegal strikes or to commit a public disorder, or to undermine the 
sovereignty or integrity of India. 

(iv) Similarly, though every citizen shall have the right to move freely 
throughout the territory of India or to reside and settle on any part of the 
country,— this right shall be subject to restrictions imposed by the State in the 
interests of the general public or for the protection of any Scheduled Tribe. 

(v) Again, every citizen has the right to practise any profession or 
to carry on any occupation, trade or business, but subject to reasonable restric- 
tions imposed by the State in the interests of the general public and subject 
to any law laying down qualifications for carrying on any profession or 
technical occupation, or enabling the State itself to carry on anv trade oi 
business to the exclusion of the citizens. 

As pointed out earlier (pp. 93-94, ante), one of the striking features of the 

Scope for Judicial P’^o'^j^io^ relating to Fundamental Rights in our Coris- 
.^criew. titution is that the very declaration of the major Funda- 

mental Rights is attended with certain limitations spe- 
cified by the Constitution itself. In the United States the Bill of Rights itself 
does not contain any such limitations to the rights of the individuals guaranteed 
thereby, but in the enforcement of those rights the courts had to invent 
doctrines like that of ‘Police Power of the State’ to impose limitations on the 
rights of the individual in the ii^terests of the community at large. . But, as 
explained above, in Art. 19 of our Constitution, there is a distinct clause at- 
tached to each of the rights declared, containing the limitations or restrictions 
which may be imposed by the State on the exercise of each of the rights so 
guaranteed. For example, while the freedom of speech and expression is 
guaranteed, an individual cannot use this freedom to defame another which 
constitutes an offence under the law. A law which may be made by the State 
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under any of the specified grounds, such as public order, defimation, coMempl 
of court, cannot Be challenged as unconstitutional or inconsistent with the 
guarantee of freedom of expression except where the restrictions imposed by 

the law can be held to-be “unreasonable" by a court of law. 

That is how the competing interests of indiridual Bbe'rty and of public 
welfare haie been sought to be reconciled by the framers ofour Constitution, 
As Mukherjea, J. explained in the leading case of Cmalan v. State of 
Madrtuf'— 

"There ednnot be any such thine as absolute or unconirolleii liberty yhotly freed 
from restraint for that would lead to anarchy and disorder. The possession and enjoyment 
of all rights. ..art subject to such reasonable condhioas as nay be deemed to the goseming 
authority of the country to be essential to the safety, health, peare, gtonaJ c/der aadmeml* 
of the community. The question, therefore, arises in each case of ctf/urr//^ the coyfjcttKg 

... > r .1- . • J- •* -1 W-J «».. w,-|„ ». t,,,, 

hittdrance'by any Other person. On the other hand, for the very pfotcetioa of these iibcrties 
the society must arm itself with certain powers. What the Constitution, therefore, attempts 
to do in declariog the rights of the people is to sUilce a balance between individual liberty 
and social security. Article 19 of the Constitution gives a list of individual liberties and pres* 
cribes in the various clauses the restraints chat may be placed upon them by law so that they 
may not conflict with public welfare or genera) flvoraliiy ** 


It IS by way of interpretation of the word 'reasonable* that the court 
comes into the field, and io each case when an individual complains to the 
court that itis Fuadameataf R/ghf has been rafrinfed by the eptntiffn of a Uw, 
or an executive order issued under a law, the court has got to delerreine whether 
the restrict ion imposed by the Uw is reasonable and if it is held lo be unreason- 
able in the opinion of the court, the court will declare the law )o be unconsti- 
tutional and void ” 

The expression 'reasonable restriction* seeks lo suike a balance between 
the freedom guaranteed by any of the sub<lau$cs of 


Dcss of a Kc5tr]ctlon. 


exceptions in Cls^ (2) to (6). It is to be seen, therefore. 
U'hat criteria or tests have been tatd down by Ihc Supreme Court for deter- 
mining whether the restriction is reasonable or not. The Supreme Court has 
said“-‘* that a restriction is reasonable only when there is a proper balance 

between the rights of the individual and those of the society. .• -j t 

The test of reasonableness should, therefore, be applied to each individual 
statute impugned and no abstract or gcBcral pattern of rcasooablci^s ca^ be 
bid down as applicable to all cases. The mure cf the rtsht ^ 

been infringed, the underlying purpose of the resfriciions impo , 
and urgency of the evil sought to be remedied thereby, the iudldal 

imposition, the prevailing conditions at Ihc time, should a en er i . , 

^cTdi=t.” ThuCthefoLlaofsubjectivesattsfaclionofthe^ 

its officers with an advisory Board to review the rnatenals o \ viewed 

ment seeks to override a basic freedom guaranteed to t .e « ze , 
as reasonable only in very exceptional dreumstanws 

ternment or exterameot for the security of the ^‘**'J* dom'of assoewtion io ■' 
tst limits, and not to curtail a right such as the freedom of assocatton. _ 
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the absence of any emergent or extraordinary circumstances.®® • All the attendant 
circumstances must be taken into consideration and one cannot dissociate the 
actual contents of the restrictions from the manner of their imposition or the 
mode of putting them into practice.^^ 

It follows, therefore, that the question of reasonableness should be 
determined from both the substantive and procedural standpoints. Hence,— 

(a) In order to be reasonable, the restriction imposed must have a 
reasonable relation to the collective object which the legislation seeks to achieve 
and must not go in excess of that object, or, in other words, the restriction 
must not be greater than the mischief to be prevented. “Legislation which 
arbitrarily or' excessively invades the right cannot be said to contain the quality 
of reasonableness.®^ Thus, — 

The object of an Act was “to provide measures for the supply of adequate labour for 
agricultural purposes in manufacturing areas.” But the order of theDeputy Commissioner 
made thereunder forbade all persons residing in certain villages from engaging in the manu- 
facture of bidis during the agricultural season. The Supreme Court invalidated the order 
on the ground, that it imposed an unreasonable restriction upon the freedom of business 
[Art. 19 (1) (g)i of those engaged in the manufacture of bidis because — ■ 

The object of the Act could be achieved by legislation restraining the employment of 
agricultural labour in the manufacture of bidis during the agricultural season or by regulating 
hours of work on the business of making bidis. A total prohibition of the manufacture 
imposes an unreasonable and excessive restriction on the lawful occupation of manufacturing 
bidis.^^ 

(b) While the foregoing aspect may be said to be the substantive aspect 
of reasonableness, there is another aspect, viz., the procedural aspect, — relating 
to the manner in which the restrictions have been imposed. That is to say, 
in order to be reasonable, not only the restriction must not be excessive, the 
procedure or manner of imposition of the restriction must also be fair and just. 
In order to determine whether the restrictions imposed by a law are procedurally 
reasonable, the court must take into consideration all the attendant circums- 
tances such as Xht manner of its imposition, the mode of putting it into practice. 
Broadly speaking, a restriction is unreasonable if it is imposed in a manner 
which violates the principles of natural justice, for example, if it seeks to curtail 
the right of association or the freedom of business of a citizen without giving 
him an opportunity to be heard. It has also been laid down that in the absence 
of extraordinary circumstances it would be unreasonable to make the exercise 
of a fundamental right depend on the subjective satisfaction of the Executive.®® 

There is no specific provision in our Constitution guaranteeing the 
Freedom of the Press, of the press because freedom of the press is 

included®® in the wider freedom of ‘expression’ which 
is guaranteed fay Art. 19 (1) (a). Freedom of expression means the freedom 
to express not only one's own views but al.^o the views of others and, by any 
means, including printing. But since the freedom of expression is' not an. 
absolute freedom and is subject to the limitations contained in Cl. (2) of Art. 19, 
laws may be passed by the State imposing reasonable restrictions on the freedom 
of the press in the interests of the security of the State, the sovereignty and 
integrity of India, friendly relations with foreign States, public order, decency 
or morality, or for the prevention of contempt of court, defamation or incitement 
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lo an ofTcnee. 

On the other hand, the Press, as such, has no special privilescs in tniiia. 
From the fact that the measure of the freedom of the Press is the same as that 
of an ordinary ciliren under Art. 19 (I) (a), seseral propositions emerge"- 

I. TTie Press is not Irmnuoe from<~ 

(a) the ordioaiy forms of taxation; 

(b) the application of the general laws relating to industrial 
relations; 

(c) the regulation of the conditions of service of the employees. 

II. But in view of the guara/ifee of tnedom of expression, it wouid not he 
legitimate for the State- 

fa) to subject the Press to laws which take away of abridge the freedom 
of expression or which would curtail cfrculaiion** and thereby narrow the scope 
of dissemination of informatioo or fetter its freedom to choose its means of 
exercising the right or would undermine its independence by driving it to seek 
Government aid;*® 

(b) to single out the Press for laying upon it excessive and prohibitive 
burdens which would restrict the circulation, impose a penalty on its right to 
choose the instruments for its exercise or to seek an alternative media.” 

Cc) to impose a specific (ax upon the Press delibemefy cafeu/ated to 
limit the circulation of information *• 

When the constitutionality of an enactment specially directed against 
the Press is challenged, the Court has to test it by ike standard of substantive 
and procedural reasonableness, as explained earlier. An enactment of this 
nature, the Punjab Special Powers (Press) Act, 1956, came up before the 
Supreme Court in Virendra v. State of Punjab,*'* and the Court annulled one 
of its provisions, while upholding another, on the foUmving grounds; 

A law which empowers the Government to prohibit, for a temporary period, the 
entry of literature of a specified class, (ikeljr to cause communal disharmony would not be 
held to be unreasonable, if it comp/ies with the procedural rcquiremenls of tiaturzl justice. 
But it would be unreasonable if it empowered the State Covemraent lo prohibit the bnnsinx 
into the State of ony newspaper, on its being satisfied that such action was necessary for the 
maiofenance of contmunal harmony or public Order, inasmuch as it placed the whole matter 
»t the subjeef/ve safisfaefion of the Slate Covenunent without e\en primdiBS fora right of 
representation to the party affected. 

Since the expiry of the Press (Objectionable Matter) Act, 1951, tn 1956, 
New Press l^w of there was no all-India Act for the control of the Press m 
197S, abolished in India. Butin 1976. Parliament enacted the Prevention of 
15^- Publication of Objectionable Matter Act, 1976, with more 

rigorous provisions, and in a pertnanenr fotto It should be pointed out that 
flseariyas April, 1977, the Janata Government repealed this Act, by passing 
the Publicationof Obieclionablc Matter (Repeal) Act, 1977 

Censorship of the press, again, is not specially prohibited by any provision 
CcBsorship Constitution. Ukc other restrictions, therefore. 

its constitutiooaltty has to be judged by the test of 

'reasonableness’ within the meaning of Cl. (21 

Soon after the commencement of the Constitution and prior to the 
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insertion of tlio word ‘reasonable’ in Cl. (2), the question of validity of censor- 
ship came up before our Supreme Court, in the case of Brij Bhmnv. State 
of Delhi.^^ 

The facts of this case were as follows: 

S, 7 (1) (c) of the East Punjab Public Safely Act, 1949, provided that “the Provincial 
Government.. . if satisfied that .-^uch action is necessary for prcvcnting'or combating any 
activity prejudicial to the public safety or the maintenance of jP«W/c order my, by order in 
writing addressed to a printer, publisher, editor require that any matter relating to a particular 
subject or class of subjects shall before publication be submitted for scrutfnv.” 

Similar provisions of the Madras Maintenance of Public Order Act, 1949 were 
challenged in the allied case of JRamesh Thappar v. State of Madrasi 

The miyority of the Supreme Court had no difflculfy in holding that the imposition of 
precensorship on a journal was an obvious restriction upon the freedom of speech and 
expression guaranteed by clausc(l) (a) of article 19, and, that ‘public safety* or*public order’ 
was not covered by the expression ’security of the State*, and the impugned law was not, 
therefore, saved by clause (2) as it then stood. 

Shortly after these decisions,®* Cl. (2) was amended by the Constitution 
(1st Amendment) Act, 1951, inserting ‘public order’ in Cl. (2), Hence, the 
ground relied upon by the majority in the eases of JRaniesh T/tdppar** and Brij 
B/iiisan** is no longer available. The word ‘reasonable’ was also inserted in 
Cl. (2) by the same amendment. The result of this twofold amendment is 
that if censorship is imposed in the interests of public order, it cannot at once 
be held to be unconstitutional as a fetter upon the freedom of circulation but 
its ‘reasonableness’ Itas to be determined with reference to the circumstances 
of its imposition. In this sense, the introduction of the word ‘reasonable’ has 
not been an unmixed blessing. 

For, censorship of the press, in times of peace, is something unimaginable 
either in England or in the United States in modern times. But under our 
Constitution, as the Supreme Court decision in Virendra v. State of Punjab*^ 
suggests, even at a time of peace, censorship may be valid if it is subjected to 
reasonable safeguards, both from the substantive and procedural standpoints, 
but not otherwise. The provisions before the Court® were secs. 2 and 3 of 
the Punjab Special Powers (Press) Act, 1956, which xvere similar to that in 
sec. 7 (I) (c) of the East Punjab Public Safely Act, 1949 (which had been 
impugned in BriJ Bhusaii’s ease),®* except that in the Act of 1956 what %vas 
authorised \v.as even more dra^ac than pre-censorship, viz., — a total prohibUion, 
The Court held that see. 2, which provided for a right of representation against 
the order of the authority and limited the power to a specified period and as 
to publications of a specified class, was valid ; but that sec. 3, which had no 
such safeguards, constituted an unreasonable restriction. 

It would, therefore, follow that a provision for pre-censorship for a 
limited period in emergent circumstances and subject to procedural safeguards, 
c.g., as in see. 144 of the Criminal Procedure Code, is valid.®* If, however, 
it is left to tlic absolute discretion*® of the executive auth6rity, it must be held 
to be unreasonable. The Supreme Court has, similarly, upheld the validity 
of a law sanctioning pre-censorship of motion pictures to prelect the interests 
safeguarded by Art, 19 (2), e.g., public order and morality.** 

It should be noted that when a Proclamation of Emergency is made under 
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Art. 352, Art. 19 itself remains suspended fArt. 358J. so that prc-censorshin 
may be imposed, without any restraint (sec Chap. 25, post). Thus, immU 
diately after the Proclamation of EmcrEcacy on the ground of internal disiur. 
bance*' in June, 1975, a Censorship Order was issued (/un- 26, 1975), under 
Kule 48 (1) of the Rules made under the Defence and internal Sccutity of 
India Act, 1971. It should be noted that on the defeat of Mrs. Gandhi at 
the election of 1977 the Proclamation of Internal Emergency** uas revoked 
on the 2ist and the Press Censorship Order was revoked on the 22nd of 
March. 1977. 

Art. 19 would also be inapplicable in cases where Arts. 3IA-3JCafe 
attracted. These exceptions to Fundamental Rights, which have been intro- 
duced by subsequent amendments, will be discussed at the end of this Chapter. 

Art. 20 guarantees protection in certain respects against conviction for 
Ar(.20;Pro<ection{n olTences, by prohibiting-— 

ttspect of contlctJon (a) Retrospective criminal legislation, commonly 

CorOtTcflccs. known as e.t post facto legislation. 

(b) Double jeopardy or punishment for the same oncncc more than once. 

(c) Compulsion to give self-ineriminaiing evidence. 

A. The provision against ex post facto legislation is contained in 
rroWblHon against e* Cl. (1) of Art. 20 of our Constitution which runs 
p«r/aew Leglsbilon. as follows— 

“No person shall be convicted hs any effcace except for violation of bw in force at 
the lime of the commission of the act charged as an iNTcnce. nor be subject to a penalty greater 
than that which might have been /nflicied under the Jaw m forte at the Ume of the comjnis- 
tiOQ of the ofTeoce.’* 

This is a limitation upon the law-making power of the Legislatures in 
India. A Jaw is said to be prospective when it affects acts done or omission 
made after the law comes into cflect. ITic majority of laws arc prospective 
in their operation. But sometimes the Legislature may give retrospective 
effect to a Jaw, that is to say, to bring within the operation of the law, not 
only future acts and omissions but also acts or omissions committed even 
prior to the enactment of the law in question. Though ordinarily a Legislature 
can enact prospective as well as retrospective laws, according to the present 
clause a Legislature shall not be competent to make a criminal law retrospective 
so as to provide that a person may be convicted for an act which was not an 
offence under the law which was in force at the time of commission of that 
act not to subject an accused to a penalty greater than that which might have 
been inflicted under the law in force at the lime of the commission of the offence 
In other words, when the Legislature declares an act to be an offence or provides 
a penalty for an olTcnce, it cannot make the law retrospective so as to pre- 
judicially affect the persons who have committed such acts prior to the 
enactment of that law. 

The Supreme Court case in Kedar Nath v State of U’esi Bengal^* lilus- 
trates the prohibition contained in this clause and the c/Tccb thereof on a 
judicial trial; 

A was charged under the Prevenlion of Corruption Act. 1947, for an offence wVuch 
was coramitted in J947. The punisJunent procribcd by that Act «a} "anpriionment or 
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Freedom of person or personal liberly is sousht 10 Oe ensured by our 
Art. 21: Freedom or Constitution by means of a two-fold tuarantee 
•’ersoo. namely,— 

(a) By providing that no person can be deprived of his liberty except 
according to law [Art. 21]; 

(b) By laying down certain specific safeguards againit arbitrary arrest 
or detention [Art. 22). 

A- Art. 21 of our Constilution provides that— 

Protection of Life and "No person shaW be deprived of his life or personal liberty except 
Personal Uberty. according to the procedure establuhed by hw." 

This Article reminds us of one of the famous clauses of the Magna Carta: 

“No man shall be taken or imprisoned, dtsseized or outlaned, or exiled, or in any 
way destroyedsave. .. .by the law of thebnd." 

It means that no member of the Exccuiivc shall be entitled to interfere 
with the liberty of a citizen unless he can support his action by some provision 
of law. In short, no man canbe subjected to any physical coercion that does 
not admit of legal justification. When, therefore, the State or any of its agents 
deprives an individual of his personal liberty, such action can be justified 
only if there is a law to support such action and the procedures prescribed 
by such law have been “strictly and scrupulously’*^' observed. 

Again, as under the English Constitution, personal freedom U secured 
by the ladtan Constitution by the judicial writ of habeas corpus [Aits. 32 and 
226] by means of which an arrested person may have himself brought before 
the Court and have the ground of bis imprisonment examined, and regain 
his freedom if the Court finds that there is no legal justification for hU imprison* 
meat. The Court will also set the prisoner free where there is a law authorising 
the deprivation of liberty of a person but there has been no strict compliance ' 
with the conditions imposed by the law. The Supreme Court has more than 
once observed that “those who feel called upon to deprise other persons of 
their personal liberty in the discharge of what they conceive to be their doty, 
must strictly and scrupulously observe the forms and rules of the law. 

' But in no country can there be any absolute freedom of the Individual. 
The principle underlying the English Constitution is that it is the people’s 
representatives, assembled in Parliament, who shall determine how far the 
rights of the individuals should go and bow far they should be curtailed in the 
collective interests or for the security of the Slate Itself, according to exigencies 
of the time. This is the theory adopted by the Constitution of India when it 
says that life and personal liberty arc subject to “the procedure established 
by law”. Thus, Art. 2t is not intended to be a limitation upon the powers 
of the Legislature. It only safeguards the individual against arbitrary or illegal 
action on the part of the Executive. 

I. Until the 1978'dccision in Maneka's case,” the view which prevailed 
in our Supreme Court was that there was no guarantee 
The Copalan view. • Constitution against arbitrary legislation encroach- 
ing upon personal liberty. Hence, if a competent Legislature makes a law 
providing that a person may be deprived of bis liberty in certain circumstances 
and in a certain manner, the validity of the law could not be challenged m a 
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court of law on the ground that the law is unreasonable, unfair or unjust.’^ 
Under the ‘Due Process’ Clause of the American Constitution (5th and 14th 
Amendments), the Court has assumed the power of declaring unconstitutional 
any law which deprives a person of his liberty otherwise than in accordance 
with the Court’s notions of ‘due process’, that is, reasonableness and fairness. 
In England, this is not possible inasmuch as Courts have no power to invalidate 
a law made by Parliament. In the result, personal liberty is, in England, 
“a liberty confined and controlled by law”. It exists only so far as it is not 
taken away or limited by laws made by the representatives of the people. In 
Gopalan v. Slate of Madras,’’^ the majority of our Supreme Court propounded 
the view that by adopting the expression ‘procedure established by law’, 
Art. 21 of our Constitution had embodied the English concept of personal 
liberty in preference to that of American ‘Due Process’, even though, according to 
the ramonty,’* the result of such interpretation was to throw ‘‘the most important 
fundamental right to life and personal liberty” ‘‘at the mercy of legislative 
majorities.” The result, according to the majority, is due to the difference in 
the basic approach, namely, that — 

“Although our Constitution has imposed some limitations on the legislative authorities 
yet subject to and outside such limitations our Constitution has left our Parliament and the 
State legislatures supreme in their respective fields. In the main,.,. our Constitution has 
preferred the supremacy of the legislature to that of the. fadiciary ' 

It was aIsoj,held’*“’* that there is no safeguard for personal liberty under 
our Constitution besides Ait. 21, such as natural law or common law. In the 
result, when personal liberty is taken away by a competent legislation, the 
person affected can have no remedy.” 

II. It is a striking feature of the development of constitutional law of 
Morteka v. Union India that after a long struggle, which may be said to have 
of India. Started tangibly since 1971,®‘ the minority view in 

Gopalaids case"* has come to triumph in the 7-Judge decision in Maneka’s case,*^ 
which we have already noted. This case** has categorically laid down the follow- 
ing propositions, overturning the majority in Gopalan’’^: 

(a) Arts, 19 and 21 are not water-tight compartments. On the other 
hand, the expression of ‘personal liberty’ in Art. 21 is of the widest amplitude, 
covering a variety of rights of which some have been included in Art. 19 and 
given additional protection. Hence, there may be some overlapping between 
Arts. 19 and 21. 

(b) In the result, a law coming under Art. 21 must also satisfy the require- 
ments of Art, 19. In other words, a law made by the State which seeks to deprive 
a person of his personal liberty must prescribe a procedure for such deprivation 
which must not be arbitrary, unfair or unreasonable. 

(c) Once the test of reasonableness is imported to determine the validity 
of a law depriving a person of his liberty, it follows that such law Shall be invalid 
if It vmlates the principles of natural justice, e.g., if it provides for the impound- 
ing of a passport without giving the person affected an. opportunity to be heard 
or to make a representation against the order proposed.** 

ExovaGopalan'- to Maneka,"^ thus, the judicial exploration has completed 
Us trek from the North to the South Pole. 
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Apart from the foregoing judidal salvage, 1st os cow ad\tn to the safe* 
guards \v?uch the Coastitution itself has pro>ided ic Art. 22 :miast arbilraiy 
arrest and detention. Hence, in a esa coming under Art, 22, the requirements 
of both Arts. 21 and 22 must be complied widi.** 

B. The procedural safeguanis against arbitrary arrest and detention, 
prodded for in CL (I) and (2) of Art. 22, are— <a) No 
rrotfciioo person who Is arrested shall be detained in custody 

wthout being informed, as soon as nay be, of the 
grounds for sndi arrest. 

(b) No such person shall be denied the right to consult, and to be defend- 
ed by, a legal practitioner of Ids choice. 

(c) Every penon who is arrested and detained in custody shall be pro- 
duced befon the nearest macistrafe ivilhia a period of rii^nfj'-four hours 
arrest excluding the time necessao' for the Journey from the place of arrest 
to the court of the magistrate and no such person shall be detained in custody 
bejond the said period m'lhout the authority of a nugistmte. 

The above safeguards are not, howntf, available to— (a) an enemy 
alien; (b) a person arrested or detained under a law providing for preventiv'S 
detention. 

The Constitution itself anthoriscs the Legishturt to mais laws 


Art. 22: PTCTtBtiTe providing for— 
De(e>t]'99. 


'•Pretenfm isintlim" for reisons comkikI mth lit SKOrity of i 
State, the maiatenance of public order, or the maintenaacs of and 

services essential to the cominuoity, or for reasons connected with Defenes, 
Foreign Affairs or the security of India pth Scb. List I» Entry 9; List HI, 
Entry SJ. , , 

So, it would be competent to the Legislamre to enact that a person should 
be detained or imprisoned witAoHf trial for any of the above reasons Md apimt 
such laws, the individual shall have no right of personal liberty. The Consti* 
tution, however, imposes certain safeguards against abuse of the above power 
[Art. 22 (4H7)1. It is these safeguards which constitute fiind^ental iigm 
against arbitrary detenriou and it is because of these safeguards t ^ 
detention* has found a place in the Part on 

CoKtitulion. ■nrcKMftgimdrharebeen improved by the (441h Amotoe ) 
Act, IMS. So amended, the relevant provisions ol 
4tl!iAimaIeital,1978. Art 22 read as follows: , ,, 

\VIiea a person has been anested 

(i) The Oovemment is entitled to detain sneh pemo ^ 

for r»o Tnomh. If it seels to detain the aiteste per esamine 


for r»o momhs. If it seels to Bo ”d,-i«ho wilt esamioe 

months, it most obtain a report f'<>“ 5 “ ,,™,d,-as to whether 


months, it must obUin a repon irotu _as to i 

the papers submitted by the Site composed of High Court 

the detention is justified. The Advisoiy Boar r ,f,p arnrovrlate High Court . .. 

:uis>:s.oathereccrnrrrr:daaon.aftheai^^^^^^ 

(ii) ra=P=tsonsodetai_ned^.o^»““^__^J^^ 


grounds of his detention excepting - ^ 
to be against the public interest to discolse. 
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(ill) The person detained must have the earliest opportunity of making 
a representation against the order of detention.'* 

A law which violates any of the conditions imposed by Art. 22, as stated 
above, is liable to be declared invalid and an order of detention which violates ^ 
any of these conditions will, similarly, be invalidated by the Court, and the 
detenu shall forthwith be set free.'^ 

Parliament has the power to prescribe, by law, the maximum period for 
which a person may be detained under a law of preventive detention. 

Preventive detention means detention of a person without trial. It is so 
called in order to distinguish it from punitive detention. The object of punitive 
detention is to punish a person for what he has done and after he is tried in the 
courts for the illegal act committed by him. The object of preventive detention, 
on the other hand, is to prevent hint from doing something and the detention 
in this case takes place on the apprehension that he is going to do something 
•mrong which comes within any of the grounds specified by the Constitution. 
In fact, preventive detention is resorted to in such circumstances that the 
evidence in possession of the authority is not sufficient to make a charge or 
to secure the conviction of the detenu by legal proofs but may still be sufficient 
to justify Ws detention on the suspicion that he would commit a wrongful 
act unless he is detained. 

Preventive detention is something unknown in the United States of 
America or the United Kingdom, in times of peace. The adoption on a 
permanent footing, of the power of the Executive to arrest persons on 
suspicion, which is tolerated in other countries only in emergencies, cannot, on 
principle, be justified by any lover of liberty. But no proper assessment of this 
provision of our Constitution is possible without taking note of the following 
circumstances:’ 


Firstly^ detention without trial was not a new idea introduced by the 

History of Preventive our Constitution, for the first time. It was in 

Betentioa in India. existence since the early days of British India, under the 
notorious Bengal Regulation III of 1818 (the Bengal State 
Prisoners Regulation) and similar enactments in Madras and Bombay which laid 
no fetters upon the powers of the Government to detain a person on suspicion. 
Then came r. 26 of the Rules framed under the Defence of India Act, 1939, which 
authorised the Government to detain a person whenever it was ^'satisfied with 
respect to that particular person that such detention was necessary to prevent him 
from acting in any manner prejudicial” to the defence and safety of the country 
and the like.-® This was, of course, a war-time measure modelled on similar 
legislation in England, during World War II, the validity of which had been up- 
held by the House of Lords.’^But even after the cessation of the War, preventive 
detenuon was continued in India as an instrument to suppress apprehended 
breach of public order, public safety and the like, by the Provincial Maintenance 
opubhe Or Jr Acts, under which there was a spate of litigation. The framers 
of o./r Constitution simply made it possible for such legislation to be continued 

down therein, because 

they pMy visuati«id Jat the circumstances which had necessitated such 
abnormal legislation m the past had not disappeared at the birth of India’s 
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Indepcndeuce. It is common jcnowledge that the Republic had its birth amidst 
anti-social and subversive forces and the ravages of communal madness 
involving colossal loss of lives and property. In order to save the infant 
Republic from the inroads of any such subversive elements, therefore this 
power had to be conferred upon the State. But the framers of the Constilution 
improved upon the existing law by subjecting the power of preventive detention 
to certain constitutional safeguards upon the violation of which the individual 
could have a right to approach the Supreme Court or the High Courts because 
the safeguards are fundamental righu for the crforcemcnt of which the consli- 
tutional remedies would lie. There have been a number of cases in which the 
Courts have nullified orders of preventive detention, in proceedings for habeas 
iorpui ” 

Secondly, the above provisions of the Constitution are not self-executory 
but require a law to be made by the Legislature, conforming to the conditions 
laid down in the Article, and preventive detention can subsist only so long as 
lie legislature permits. The Preventive Detention Act, 1950 was, thus, passed 
by the Indian Parliament which constituted the law of preventive detention 
in India. It was a temporary Act, originally passed for one year only. Several 
limes since ibea the term of the Act was extended until it expired at the end of 
1969. The revival of anarchist forces, obliged Parliament to enact a new Act, 
named the Maintenance of Internal Security Act (popularly known as MISA) 
In 1971, having provistont broadly similar to those of the Preventive Detention 
Act of 1950. Some of the States enacted supplementary laws, such as the 
West Bengal Prevention of Violent Activities Act, 1970. In 1974, Parliament 
passed the Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974 (commonly referred to as the COFEPOSA), as an economic 
adjunct of the MISA. While the MISA was, in general, aimed at subversive 
activities, the COFEPOSA is aimed at anti-social activities like amuggling, 
racketing in foreign exchange and the like. Another measure of Hke nature is 
the Prevention of Black -marketing and Maintenance of Supplies of Essential 
Commodities Act, 1979, to meet economic offences. MISA was repealed in 
1978, but COFEPOSA still remains. In September, 1980, further power of 
preventive detention has been conferred on the Central and State Governments 
to safeguard defence and security of the country and to maintain public order 
and essential supplies and services by promulgating the Nationaf Securii*. 
Ordinance (later made a permanent Act), 1980.” 

It should also be noted that 1975-76 bad been ayear not only of the maxi- 
mum use of the laws of preventive deleotioa but also of the maximum with- 
drawal of judicial control over preventive detention during its post-Constt- 


;ve of comtog «. po»cr. th. Anal. Party abolW. 

detention without trial. It took about a year to a e e to realise 

behalf, because after coming to power. MISA ha 

the realtty of the proWent. Eventually, in AP"'- th 1 “ 

repeuWby Parliament, 

because while the former related to political r?”'”' 

social olfcuces which required extra power locheck wh.n 
ing, smuggling and the Hke were rampant. 
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As a result of the repeal of the MISA, there is, since April, 1978, no all- 
India enactment of preventive detention on the grounds of defence, foreign 
alTairs,sccurity of the Stale or public order,*® The Janata Government also 
released all political detenus who had been detained under the MISA, excepting 
those against whom there was a conviction on trial by a Court or there were 
pending prosecutions for serious offences. It may be mentioned that the num- 
ber of detenus, during the Emergency of 1975-76, had soared up to 1,75,000. 

After the repeal of the Central Act authorising preventive detention on 
political reasons, there was a pressure on the Janata Government to repeal 
Art. 22 (2)-(7), so that no law for preventive detention could be made hereafter. 
This the Government has been unable to do. It is obvious that so long as the 
COFEPOSA remained on the statute-book or some such legislation was neces- 
sary, in order to protect society from the baffling offences against the supplies 
and services essential to society, constitutional safeguards and limitations on 
that legislative power was not only necessary but indispensable in order to 
prevent abuse of such legislative power. Critics often fail to appreciate this 
aspect of the issue. 

- The really retrograde feature, however, is that even after the coming 
into power of Janata, two States, namely, Jammu and Kashmir and Madhya 
Pradesh have enacted State laws, autliorising preventive detention*® which 
recall the oh! Preventive Detention Act of 1950. It should be pointed out in 
this context that the legislative power to enact law of preventive detention is 
divided by the Constitution between the Union and the States. The Union 
has exclusive power [Entry 9 of List I] only when such law is required for 
reasons connected with Defence, Foreign Affairs or the security of India. A 
Slate has power, concurrently with the Union, to provide for preventive 
detention for reasons connected with security of the State, maintenance of 
public order, or the maintenance of supplies and services essential to the commu- 
nity (Entry 3 of List III].*® A State has therefore a say in tlie matter of abolishing 
preventive detention on these grounds because it is a responsibility of the State 
to maintain public order [Entry 1 of List 11], production, supply and distribution 
of goods [Entry 27 of List IIJ. 


So long as the concurrent power of the States to legislate for preventive 
detention with respect to tiic aforesaid grounds remains and any of them feels 
the need for retaining or making Stale laws for preventive detention, and such 
Staks arc not under Janata Parly's control, it is practically difficult for the 

Till then, the existence 

01 Art. 2.. (..)-(7) on the Constitution will be beneficial, rather than prejudicial, 
to the cause of liberty, because the validity of such State laws can be challenged 
on live ground of contravention of the safeguards laid down in Art. 22.*® 

a the Constitution as 


to the guarantee of personal liberty and the prohibitioi 

sections of tho f ^ Pro^s'ons to prevent exploitation of the wcakc 
sections of the society by unscrupulous individuals or even by the State. 
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Art. 23 says — 

••(l) Traffic in human beings and brgar and olher similar forms of forced labour 
arc prohibilcd and any ccntravcnfion of Ihjs prov/sJon shs)} be an offence punishibk (n 
« rf tr accordance with Ja«'. 

Prohibition of Traffic « * -t 

Ut Homan Beings and , Nothing ,n ihis arlicle shalJ prevent the State from 

Forced Labour. i^iposing compokory service for pubiic purposes, and in imposing 

such service the State shall not make any disctlmination oa 
grounds only of religion, rice, caste or class or any of them." 


Slavery ic its ancient form may not so much be a problem in every Slate 
today but its newer forms which are labelled in the Indian Constitution under 
the general term "exploitation'' are no less a serious challenge to human free- 
dom and civilisation. It is in this view that our Constitution, in5tc.id of using 
the word ‘slavery’ uses the more comprehensive expression ‘imfric in human 
beings’ Nvhich includes a prohibition not only of slavery but also of traffic in 
women or children or the crippled, for immoral or other purposes.” Our 
Constitution also prohibits forced labourofanyform wh}chissimilarto‘‘beg3r", 
an indigenous system under which landlords sometimes used to compel their 
tenants to render free service.” Whal is prohibited by the clause is therefore 
the act of compelling a person to render gratuitous service where he was law- 
fully entitled either not to work or to receive remuneration for it. The clause 
therefore does not prohibit forced labour as punishment for a criminal olTcnce. 
Nor would it prevent the State from imposing compulsory recruitment or 
conscription for public purposes, such as mihtary or even social service. 

Special provision for the protection of children is made in Art. 24 which 
says— 

Art.24:ProIilbitfonof "No child below (he age of fourteen years, shall be 
Efflptoymeat of (Tblfd- employed lo work in any factory or mine or engaged to any other 
r«n la Tactoiics, etc. hazardous employment." 

It is to be noted that the prohibition imposed by tliis Article is absolute 
and docs not admit of any exception for the employment of a child in a factory 
or mine or ia any other 'hazardous employment’, e.g., in a railway or a port. 

India, under the Constitution, is a "Secular Slate", i.c , a Slate wnicn 
Arts . F . observes an attitude of neutrality and imp.iriiality to- 
dom of Consetmw wards all religions A secular Stale is founded on the 
«mt Tim Profession, idea that the State is concerned with the relation Iwtwocn 
PraetJeeBnaPropaga- man ami man and not with the relation between man 
lion of Religion. which is a matter for individual coascicnLC 

The attitude of impartiality towards all rc/igions is secured fay the ConsCiiiiliim 
by several provisions (Aits. 25-2S]. 

fwi!}’, there shall be no "Stale religion" m India The Slate will neither 
establish a rehg/on of its own nor confer any special patron.ngc upon any 
particular religion. It follows from this that— 

(a) the State will not compel any citizen to pay any taxes for the promo- 
tion or maintenance of any particular religion or religious inuituiton |Aii 27], 

(b) no religious instruction sffiH be provided m any cdiicatnm.i! itistnu- 
tion wholly provided by State funds; 

(c) even though religious ir.stniction be imported m educalionai m<liiu 
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lions recognised by or receiving aid from the State, no person attending such 
institution, shall be compelled to receive that religious instruction without the 
consent of himself or of his guardian (in case the pupil be a minor). In short, 
v/hile religious instruction is totally banned in State-owned educational insti- 
tutions, in other denominational institutions it is not totally prohibited but it 
must not be imposed upon people of other religions without their consent 


[Art. 28]. 

Secondly, every person is guaranteed the freedom of conscience and the 
freedom to profess, practise and propagate his own religion, subject only— 

(a) to restrictions imposed by the State in the interests of public order, 
morality and health (so that the freedom of religion may not be abused to 
commit crimes or anti-social acts, e.g., to commit the practice of infanticide, 
and the like); 

(b) to regulations or restrictions made by the State relating to any 
economic, financial, political or other secular activity which maybe associated 
with religious practice, but do not really appertain to the freedom of 
conscience; 

(c) to measures for social reform and for throwing open of Hindu 
religious institutions of a public character to all classes and sections of 
Hindus. 

Subject to the above limitations, a person in India shall have the right 
not only to entertain any religious belief but also to practise the observances 
dictated by such belief, and to preach his views to others [Art. 25]. 

Thirdly, not only is there the freedom of the individual to profess, practise 
and propagate his religion, there is also the right guaranteed to every religious 
group or denomination — 

(a) to establish and maintain institutions for religious and charitable 
purposes; 


(b) to manage its own affairs in matteis of religion; 

(c) to own and acquire moveable and immoveable property; and 

(d) to administer such property in accordance with law [Art. 26]. 

To those who have any idea as to what part religion plays in the entir 

being of the common man in India, the bold pronouncements in theabov 
Artie es must appear to be astoundingly progressive, and more so, if we conside 
hat the other haff of the truncated territory, consisting of a large mass c 
adopted Islam as the State religion in her Constitutior 
mia'rn environments. It is to be noted that thi 

Suding "iZf 

widenid of religion guaranteed by Arts. 25-26 has bee 

26 is the riaS oSr^ guaranteed by Arts. 25 an- 

faith or belief but to practise and propagate not only matters o 

itilcRral Dans of a r°r ■ and observances which are regarded a 

;Son h a luer or " Of conrs. 

known rclioons in Inrt "V^“' !i' j theistic and there are well 

L God oX othe r t Wnism which do not believ 

GOO. On the other hand, iheugh a reiigion undoubtedly has its basis in 
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sysicm of beliefs or doctrines which tire regarded by those who profess that 
religion as conducive to their spiritual wll-beiae. it ivould not be correct to 
say that religion is nothing else hut a doctrine of belief/i Similarly, each 
religious denomination or organisation enjoys complete autonomy in the 
mailer of deciding as to what tiles and ceremonies are essential according to 
the tenets of the religion they hold," Regulation by the State, again, cannot 
inlctfctc with things which ate essentially religioui." But the Court has the 
right to determine whether a particular rile or observance is regarded as 
cssenlial by the tenets of a particular religion." and to interfere if a particular 
practice offends against public htallb or rooralily," or, not hein* an essentially 
religious practice, contravenes any law of social, economic or -political 
regulation.®^ 


U IS amazing that some Christian leaders are asserting that the word 
•propagate’ mArt. 25(1) gives them a fundamental right to convert people 
of other Fauhs into Christianity, by any means. This assertion, followed by 
, . agitation, which is continuing when these pages are 

- Con>rr 5 loo. to P«ss, is particularly amazing because it seeks 

to underrome the decision of the Supreme Court ia 
StaiiUshus’s case,®’ m January, 1977, which had been brought by a Christian 
Father, who sought to invalidate a Madhya Pradesh Act, which had made it a 
penal offence to convert or to attempt to convert a person by means of ’force, 
fraud or allurement*. Onssa had earlier passed a similar Act (which used the 
word ’inducement’ m place of ’alluremem’) and the constitutionality of that 
Act had been challenged by several members of the Christian community, 
including a Christian Society, a Professorof Geology and several priests Both 
the Acts were taken up together by ibc Supreme Court®’ and the contentions 
of the Christian commumly were rejected in lata, by the Supreme Court, laying 
down the following propositions of Jaw which are, under the Constitution, 
binding upon al! Courts in India: 

( 1 ) The right to ‘propagate’, in Art 25 (I), gives to each member of every 
religion the right to spread or disscmioaic the tenets of fus religion (say, by 
advocacy or preaching), but it would not include the tight to ‘convert another, 
because each man has the same freedom of ’coasrience’ guaranteed by that 
very provision (Art. 25 (1)], on which the Christians relied. 

(ii) The equal freedom of conscience, belonging to each rnan, under 
Art. 25 (1). means that he has the freedom to choose and hold any faith of his 
choice and not to be converted into another religion by mca^ o oiw, rau , 
inducement or allurement. He can, of courx. ^ ‘ 

religion, but ‘force, fraud, inducement or ailuicmcnt takes away 
from the would-be convert. . . , • t., 

(ill) Even assuming that a particular religion had the ri^ 

its tenets by any means,' inciudios coavctsioa, ' 'nu ‘oublic order 

duly to InterveL if snob activity of eonvetsinn offended against pubte 

morality or health', because the gnatantee of ^ ” ” 'X“=lth'. 

Art, 25 0) is subject to the iin.itat.o.rt of 'publie order, morality or neat 
“ ,11 Subiee. .oo.b,..rdrr. -ad and .» the oihr-mmalU' " 
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of (his Part, all persons arc equally entitled to freedom of conscience and the right freely to 
profess, practise and propagate religion.” 

(iv) If any such right to convert be conceded, such right would belong 
to every religion, so that there would inevitably be a breach of the public peace 
if every religious community carried on a campaign to convert people belong 
to other Faiths, by the use of force, fraud, inducement or allurement. The 
State was, therefore, constitutionally authorised, nay, enjoined — to maintain 
public order by prohibiting and penalising conversion (including attempt to 
convert) if force, fraud, inducement or allurement was used by the person or 
persons advocating conversion in any particular case. This is exactly what 
had been done- by the M.P. and Orissa Acts. 

The Supreme Court, therefore, upheld®' the constitutional validit)' of 
both the M.P. and Orissa Acts, after rejecting every plea raised on behalf of 
the Christian parties. After this pronouncement of the Supreme Court, the 
Arunachal Pradesh Legislature passed a Bill, modelled exactly on the M.P. and 
Orissa Acts, which had been held to be valid, by the Supreme Court and 
submitted it to the President for his assent; a private member of Parliament 
(Shri Tyagi) presented before the Lok Sabha a similar Bill, which, if passed 
by Parliament, would be applicable to all the States of India. The Christian 
community at once started agitations and demonstrations against these rivo 
Bills, with threats against severer resistance if these measures were passed. 

Had the agitators questioned the legislative competence of Parliament 
to enact an all-India statute or insisted that any particular clause or expression 
of cither Bill should be put to further examination from the legal standpoint, 
one could have understood. Instead, they have politicised the issue, with 
the slogan that it was a campaign against the Christian religion in pjirticular. 
This contention invoh es suppressio veri {suppression of truth) on the following 
points: 

(i) Neither of the disputed Bills is levelled against the Christian religion 
as such but would operate against any religious community (including the Hindu, 
Ivluslim, Sikh, etc.) which resorted to any of these unlawful means — force,- 
fraud, inducement or allurement, in order to convert a member of another 
Faith to its own fold. 


(ii) That all the legal points now raised against these two pending Bills 
%iere taken by the Christian parties to the Madhya Pradesh and Orissa Acts 
but were definitely rejected by the Supreme Court. 

(iii) Those who rely on the International Charters in support of their 
rcLom to convert have not mentioned Art. IS (2) of the International Covenant 
on Civil and Political Rights, 1966 which says— 

- ^ to iotrcinij which wpuld impciir his frcedoin io haw cr to 

.liJopl a rehsion or belief of his choice.” 


t a'iopt a religion of his choice is cuarantecd 

clauses, read together, mean that even- indi- 
Muual shall have ihc freedom to choose his onm relicion or belief in worship 

^paired by the use of coercion by any individual 
-—.ip mg to induce him to adopt another religion. So far as the disputed 
...a,.an Bills ban the use offeree as a means of conversion, it is perfectly in 
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line with this International Charter. When fraud is used, the freedom of 
choice of the individual sousht to be converted is similarly impaired. The 
only dispute which may possibly be raised by the Indian Christians is as to the 
use of ‘jnducement or allurement'. But these means also impair the freedom 
of choice of an individual and his resultant choice or volition cannot be said 
to be free, within the meaning of Art. 18 (1) of the International Covenant, 
referred to. The validity of use of these two words in an Indian Bill would 
rest not on the wording of the International Covenant which is the resultant 
of various international factors, but on the interpretation of the words ‘public 
order and morality’ in Art. 25 (I) of our Constitution, wWch constitutes 
the supreme law of this land. 

(iv) If the agitators arc dissatisfied with the Supreme Court’s interpre- 
tation of Art. 25 (1), they shall be free to challenge the constitutionality of the 
provisions of the disputed Bills after they are passed” and try to persuade the 
then Judges of the Supreme Court to revise their views as expressed in the 
Stahfislaus case;*^ but there is not the least justification to denounce the Bills 
as a crusade against the Christians in particular, when they are nothing but 
a codification of the principles laid down by the highest tribunal of the land 
and on the model of the State statutes which had been approved by that tribunal 
In the Slainisfaas case.*^ 

Apart from the foregoing guarantee of freedom of conscience and religion, 
there arc certain general provisions which arc aimed at ensuring the effectjvcness 
of the above guarantee by prohibiting any discrimination by the State on the 
ground of religion alone: 

(0 The State shall not discriminate against a citizen, in any matter 
[Art. 15 (l)i, and, in particular, in the matter of employment {Art. 16 (2)1, only 
upon the ground of religion. 

(li) Similar discrimination is banned as regards accew to or use o 
public places [Art. 15 (2)]: admission into any educational institution main- 
tained or aided by the State (Art. 29 (2)J, the right to vote (Art. 325J. 

(lii) \Vhere a religious community is m the minority, the Constitution 
goes lurlher to enable it to preserve its culture and rcUgious interests by 


providing that — . , ,v ,v 

(a) The State shall not impose upon it any culture other than the 

Art.29, community’s own culture [Art. 29 (1)], 

(b) Such immunity shall have the tight to estaWish Md ato.o,.tet 

educational institutions of its choice and the State shall 
All. 30. granting aid to educational imtitmions, discii- 

minatc against such an educational institution raamtained by a minority oom- 
muoity on the ground that it is under the management of a religious commuu ty 
lArt. 301. Fun compensatiou has to be paid if the Smte seeks to acquire the 
property of a minority educational institution (Art. j ( )]• 

The sum-total of the above piovisioos make our State more ‘h 

evea the United Slates of Amenca. The 'seeulai f 
has been further highlighted by inscitilig this word *“ X should" 
Const, tution («n/.<m»*r»r) Act. 1976.- A word of 
however, be uttered io this contest. %Vhat ,s meant by secularism or the sale 
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guards of the minority, are exhaustively enumerated in Arts. 25-30 and allied 
provisions (as to minority rights, see, further, under Chap. 29, post). If a 
minority community presses for any extra favours outside these specific provi- 
sions in the name of ‘secularism’ or the Party in power yields them for political 
reasons, it might be re-introducing those vices of communalism from which 
India suffered so much during the latter British regime and vyhich the fathers of 
the Constitution eliminated from the Constitution of free India, e.g., communal 
representation in the Legislatures*®" or communal reservation in public employ- 
ment. For instance, if Government seeks to justify an appointment to a public 
office, high or low, not on the ground of merit, but on the ground that the 
appointee belongs to a religious minority, such discrimination would violate the 
fundamental right of any other community under Art, 16(2), not to be “dis- 
criminated against” on the ground of ‘religion’ or the like. Instead of safe- 
guarding the rights of a minority community, it would deny the rights of the 
majority and other minority communities which are guaranteed by the 
Constitution itself. Neither secularism nor minority rights can, therefore, 
be allowed to be an argument for preference or to undermine the national 
unity and strength, for which the confidence of the majority is no less 


necessary. 

The Preamble to our Constitution aims at securing the ‘unity and integrity 
of the nation’. Religious and cultural safeguards have been guaranteed by 
the Constitution to minority communities in order to ensure them ‘justice, 
freedom of thought, expression, belief, faith and worship’. But if any minority 
community goes on clamouring for more than what the framers of the Consti- 
tution ofibrcd to them, it would simply perpetuate the insular objectives of these 
communities and India would never grow up into a Nation, inspired with the 
ideal of ‘unity and integrity of the Nation’. To revert to thcf.ante-independence 
vortex of communalism and separatism would imperil the very foundation 
of Independence, and no political leader at the helm of affairs for the time 


being can persuade himself to sacrifice the integrity and existence of the Nation 
for a handful of votes to sustain himself or his Party, in power. 


tmV p?ope‘S . Constitution of 1949 had a three-fold 
under the _ Consti- provision for safeguarding the right of private property, 
lution of India. jt jjot ojjy guaranteed the right of private ownership but 

^Iso the right to enjoy and dispose of property free from 
restrictions other than reasonable restrictions. 


Firstly, it guaranteed to every citizen the right to acquire any property 
y any lawful means such as inheritance, personal earning or otherwise, to 
hold It as his own and to dispose of it freely, limited only by (a) reasonable 
restrictions to serve the exigencies of public welfare, and (b) any other reasonable 
restrictions that may be imposed by the State to protect the interests of any 
Scheduled Tribe [Art. 19 (I) (QJ. 


I. The Coristituihn - restrictions must, of course, be ‘reasonable’ 

of 1949, from the substantive as well as the procedura 

standpoints. Thus— 

imerelfnfS." be in excess of the requirement of th, 

interest of the general public for which the restriction is sought to be imposed.® 
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(b) A restriction would be procedurally unrcesonablc if, in the absence 
of extraordinary circumstances, it is imposed without notice or without hearins 
or without assigning any reason, on the saiyectivc satisfataion of an administra- 
tive authority." 

Secondly, the Constitution guaranteed that no person shall be deprived 
of his property save by the authority of law [Art. 31(1)] This implied that, 
short of the consent of the owner, a man's property can be taken only by the 
consent of the nation as embodied in the laws passed according to the Const!- 
lution. Any property which is seized by the Police or the Govcrnmenl” 
without proper legal authority will be released at the intervention of the Courts. 
As against its own subjects, a sovereign cannot exercise an ‘Act of State’, and the 
private property of a subject cannot be taken away by an executive order,” as 
distinguished from an order made in exercise of power conferred by a 
statute.** 

This clause was intended to be a protection against executive, but not 
against legislative, appropriation of property. The Supreme Court has, how- 
ever, held that the law which seeks to deprive a person of his property must 
be a valid law, which means a law enacted by a competent Legislature and 
not inconsistent with any of the fundamental rights guaranteed by Part III 
of the Constitution “ 

Thirdly, the Constitution enjoined that if the State wants to acquire the 
private property of an individual or to requisition (that is, to take over its 
possession for a temporary period) it, it could do so only on two conditions— 

(a) that the acquisition or requisitioning is for a public purpose', 

(b) that when such a law is passed. It must provide for payment of an 
amount to the owner.— either by fixing the amount or by specilymg \)xt prmcipU 
upon which it is to be determined and given (Art. 31 (2)]. 

The provisions of the Constitution as to the obligation to pay compen- 
sation for acquisition of property for public purposes. 
It Amendments up j^g^-ever, Underwent serious changes as a result of amend- 
lot e 4 nd Act, 1976. gf Constitution by the First, the Fourth, the 

Seventeenth, the Twenty-fifth and the Forty-second Amendment Acts.** The 
net result of these amendments is as follows — 

A. Though the Legislature was under a constitutional obligation to pay 
compensation, the adequacy of the compensation shall not be liable to be 
questioned in a court of law. In other words, when a law provided for the 
acquisition of a person’s property for a pubUc purpose, ho would not be entiUed 
to challenge the validity of that law in a court of law on the ground that the 
Legislature had not provided for pa3fment of the full value of this property. 
This (Fourth) amendment (1955) in Art. 31 (2) was necessitated by the fact that 
even the word ‘compensation’ simpUciier was interpreted by the Supreme 
Court** as implying ‘full comperrsation’, that is, the marked value of the pro- 
perty at the date of the acquisition. The Govenunent thought that it was not 
practicable to implement its programme of national planning and development 
if the full marked value was to be paid from the inadequate resources of the 
infant RepubUc for every inch of the property which was to be nationalised. 
But even after the foregoing amendment, the Supreme Court continued to 
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hold tlut the very word ‘compensation’ implied full monetary equivalent of 
the property taken away from the owner, that is, its market value at the date 

of the acquisition.®’ . , 

By the 25th Amendment of 1971, therefore, the word ‘compensation 
in Ci. (2) of Art. 31 was substituted by the word 'amount'. But, again, the 
majority of the Supreme Court reserved an area for 
The 25tU Amendment, judicial intervention, in the Full Bench case of Kesltava- 
naiida v. State of Kerala,^^ by holding that the amount 
which was fixed by the Legislature could not be arbitrary or illusory, but must 
be determined by a principle which is relevant to the acquisition of property. 
[The Indira Government reacted by putting specified laws of acquisition beyond 
the pule of Art. 31 altogether, by engrafting the exceptions in Arts. 31A-31D, 
which will be mentioned presently.] 

B. As has just been stated, by a number of successive amendments, 
certain exceptions to Art. 31(2) have been introduced, in Arts. 31A-31D, to 
exclude the obligation to pay any amount as compensation in the case of laws 
providing for acquisition by the State or nationalisation, if such laws relate to 
matters specified in these exceptional provisions. These exceptions to the 
obligations under Art. 31 may now be e,\amined in particular; 

(a) Art. 31A relates to a law for the acquisition by the State of any 
‘estate' or other intermediate interest in land. The object of taking out the 
acquisition of intermediate interests in land from the obligation to pay compensa- 
tion was to make it possible for the Government to effect agrarian reform which 
was so urgently needed to protect the interests of the tenants as well as to 
iniproi e the agricultural wealth of the country. 

In order to facilitate agrarian reform as well as social control of the means 
of production, it has been provided in Art. 31 A that not only a law providing 
for the acquisition by the State of any estate or of any rights therein or the 
cxtincui'.hment or modification of any such rights, but also certain other laws, 
such as a law providing for the taking over of the management of any property 
by the State for a limited period either in the public interest or in order to secure 
the proper management of the property, shall be constitutionally valid even 
though it denies equal protection [Art. 14], or imposes an unreasonable restric- 
tion upon the freedom of property [Art. 19 (1) (f)], or does not provide for 
compensation (An. 31 (2)]. 


(b) While Art. 31 A e.xccpts certain classes of laws, Art. 3 IB, read with 
the 9th Sell., gives a blanket cov'cr to particular enactments which are, for the 
lime being specified in the 9th Sch. Their' number, at the end of 1976 was 
as many as 188. They have been altogether immunised from attack, on the 
ground of contravention not only of the Rights guaranteed by Art. 31 but ol 
any of the other Fundamental Rights. 

(c) Art. 31C, as inserted by the 25th Amendment Act, 1971, provided 
that any law which seeks to implement the Directive in Art. 39 (b) or (c), i.e„ 
the plan of swialistic distribution of wealth, and the means of production' shall 
not be void for inconsistency with Arts. 14, 19 or 3] 

m-n ^^tivcncss of Art. 31C wa; crippled’by the decision of the 

majority of the Supreme Court in the case of Keshavananda'^^ that judicia 
review is one of the essential features of the Indian Constitution whicl 


FL-KDKsiExiAL woim A\n rnxnvMcsm. nuni-i US 

cannol bt utto a»-ay by Ihs r'l'wa of amenJmml imJcr A« 1f,s »n ! 
that, accordtcfly, that part of Ait. 31C. nhich Jl.tlcj that any 
didaration that a particular law was mads to impktwswt \Vt Wm'llvcs iii 
Art. 39 (bHc) shall not be open to nuot.on in a Court, it H,clf luMMi- 
toUonal. 

Undanated by A'whaimni!*." railiamcnt hat cutitfol the ,c„po of 

It,, Siii A»o.s»Ml. .*"• ^!9' Act, mt., by iucUul. 

mg wvthm ns proia-tionany to fmpfcnif»t <mr of i}i<» 
Directhe Principles enumeraicd in Part IV of the Constituticm-nol wcjcl)' in 
Art. 39 (by^c). As a result of this, »f any law of acquisition was m.i()n the 
object of giving effect to any of the Directives, for instarcc, to btiilil n sclioot foe 
impartrag compulsory primary education, no compensafion iimlcr Art. .M (2i 
need now be paid for such acquisition. Nor can the rcasonnblcnrss of sik'Ji « 
law be questioned under Art. 14 or 19, 

(d) The last faggot of exceptions was An. 31D, wlilcli, too, m\ 
duced by the 42nd Amendment. It was aimed at nnti-social nctivitles tuu! 
associations. Thus, if Government occupied a property wliich wasl>cli).ij iisrij 
by an anti-social association, there would be no oblfgaiion to {uyniiything 
as compensation Art. 3JD, however, has been repealed by the dlnJ (Convtl* 
lutioA Amendment) Act, 1977, and need not bother the reader. 

^ While the Congress Government for over 11 i|iuiler 

m«it 1974 ^ century had eaten into the vitals of Art. ,1J (2) by 

successive amendments, as nuilincd above. It w.ss left fur 
the Janata Government to eliminate the right of properly aliofcilicr ftmn t)ie 
list of Fundamearal Rights m Part III. Tin’s has been effected hy ilie 
Amendment Act. 1978, whicli we have already discussed in connccljon willi 
Judicial Review, (pp. 77-79, ante) Nevertheless, they may be rccapiuil.ited lu 
order to give a definite idea as to hovv much of ike fight to property rciimlns 
under (he Indian Constitution after April, 1979, and in what shape. 

(a) Art. 19 (1) (f) has been abolished. 

0>) Art. 31 (1) has been taken out ofPart JJl.and inadea icpar.itc AftLle, 
viz,, 300A, which reads as follows; 

"No person shall be deprived olhispiopaty laveby eutliorily criw.*’ 

The ie.uU, m iholt, is .hat .fan MividwI's plop»>X 
public offlcal without legal Iht Supmuc 

lawmthisbehair.bccanuo '““f jWA is ml a f,ia.l..m™t,il 
Court under Art 32 (because the j. ’ court under An. 22f/ 

right). He shall have to find his remedy from (he im ^ 
or by an ordinary suit. , . 

(c) Os. (2AM6) 31 *^= *2 tat . » I'tovho Jias h.en r^ 

(d) a.(2)ofArt.3Jhasbceootni«ed.fc 

ferret frs A,t -tn n DA) to that Arudw.^ ^ , . . . ^ ^ . 


... ■ lA 

) Arts. 14 and 19, to skidd 

. . t Proviso to 


116 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


T riclu to full compensavion to the actual tiUcr, even though Art. 31 lias been 
omitted and a reference to Art. 31 has been omitted from Cl. (1) to Art. 31A, 
to which the 2nd Proviso operates as an exception. 

The above patchwork is bound to create confusion in the mind of a lay 
reader It would, accordingly, be profitable to outline the vestiges of the right 
to' compensation which survive the onslaught of the d4lh Amendment. 

These arc twofold; _ 

Though the mass of citizens shall no longer have any right to compensa- 
tion if his property is acquired or requisitioned, and 
YcsUrcs of the rlRht Legislature shall have no constitutional obligation to 

to Jiropcri)', and pj-Qyjjje for payment of any solatium to the expropriated 
comments t ercon. Qv/ncr, two exceptions to this general position arc allowed 

by the 44th Amendment in two eases of acquisition: 

(a) If the property acquired belongs to an educational institution estab- 
lished and administered by a minority, the law of acquisition must provide for 
such compensation as would not abrogate the right of a minority ‘to establish 
and administer educational institution’, which is guaranteed by Art. 30 (1). 
Shorn of innuendo, this means that if the State chooses to acquire a minority 
educational inslitulion, it must offer full market value or adequate compensa- 
tion so that the minority community may set up that institution at a suitable 
alternative site. 

(b) If the State seeks to acquire the land which is personally cullivated 
by the owner and such land docs not c.xcccd the statutory ceiling, the State 
must pay to such owner full market value of bis land as well as any building or 
structure standing thereon or appurtenant thereon. Though both the fore- 
going exceptions may be beneficial so far as they go, there is much to comment 
from the standpoint of constitutional law as from the national standpoint. 

(i) As regards the concession in favour of a minority educational insti- 
tution,— it is somewhat inexplicable why no such guarantee should be made 
in favour of educational institutions managed by members of a ma/or/Vy commu- 
nity. Is not education as pure and adorable whether it comes through the 
Ganges or the Jordan? In their overzealousness for the addition of a special 
guarantee in favour of the minority which the fathers of the original Constitu- 
tion did not envisage, the fathers of the 44th Amendment took no time to 
ponder that by eliminating Art. 31 (2), they were taking away a right 
which had been guaranteed to all persons in India. Legally speaking, the hew 
provision in Art. 30 (1 A) is a tail which has lost its head by the rcDcal of 
Art. 31 (-2).'‘» ^ ^ 


(ii) As to the right of a small tiller of land to full compensation for his 
land and building or other structures, one fails to uaderstand why similar right 
should not be guaranteed to a poorer man who has not an inch of agricultural 
land but has an humble hut to lay his head at night. He may be a day 
labourer, a petty pensioner or a landless peasant who tills another man’s land. 
Are they less deserving? 


Would it not be pertinent to point out in this context that even in the 
1977-Constitution of the USSR, there is Art. 13 which says’oo— 

“The personal property of citizens of the USSR may include .nrtidcs of everyday use. 
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personal consumption and ccnvenjcnce,lheiinpl'eiBeni5 and other objects of a small bolding. . 
Of for building an mdividua! duelling. The jiCROnal property cl dVaena and the right *o 
inherit it ate protected by the State. . .*• 

In short, in the USSR, every individual has the guaranteed right to hold 
arul inherit a dwelling, irrespective of his being an agriculturist, and the duty 
of the State to protect this right would obviously mean that the State cannot 
acquire or deprive the owner f rom his dwelling house unless otherwise provid- 
ed by the Constitution. 

One may reasonably hope that if any Govemment in future ventures 
to bring a Bill to make further amendments to the Constitution, the comments 
offered in the foregoing paragraphs regarding the omission of Art. 31 (2) and 
its casual remnants, shall receive due consideration. 

Abstract declarations of fundamental rights in the Constitution are 
Art. 32 j Consiihj- useless, unless there is the means to make them effective, 
tionl Rnaedjes for Constitutional eapeiicnce in all countries shows that 
Eaforeement of the reality of the existence of such rights is tested only 
FoDtomectal Rights. in the CoUttS. 


The power of the Courts to enforce obedience to the fundamental rights, 
again, depends not only upon the iropaitiality and independence of the Judiciary, 
bat also upon the effectiveness of the instruments available to it to compel such 
obedience against the Executive or any other authority. Under the Anglo- 
Americaa tern, such mesas have beea found in the wits or judicial processes 
such as habeas corpus, mandamus, prohibiiion, certiorari and quo warranto. 

The Indian Constitution lays down the following provisions for the 
enforcement of the Fundamental Rights guaranteed by the Constitution, in the 
light of the above experience: 

(a) The Fundamental Rights arc guaranteed by the Constitution not 
Only against the action of the Executive but also against that of the Legis- 
lature. Any act of the Executive or of the Legislature which takes away or 
abridges any of these rights shall be void and the Courts are empowered to 


declare it as void fArL 13]. 

(b) Apart from the power to treat a law as void as being in cootjaveu- 
lion of the provisions of the Constitution guaranteeing the fundamental rights, 
the Judiciary has been armed with the power to issue the writs mentioned above 

[kabeas corpus, eic.), in order that it may enforce such rightsa^ifistanyauthonty 

in the State, at the instance of an individual whose right ^ been violatrf. 

The power to issue these writs foe the enrorcemrat of the todament^ 
Rights is giveo by the Constitution to the Supreme Court uud High Courts 

<c) ml rights so guaranteed shall not he suspended esapt dimng a 
ProdLation of Einetgencye-in the uiauuer laid down by the ConstiiuUou 


Sgh a fuudaraeutal right 

Special Fratares ot “ f decUiato^ ™:526°w W way of defence to legal 
constitutional remedy’ for the enforcement oi we ru« 


/ 
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in Part III and the right to bring such proceeding before tlic Supreme Court 
is itself a fundamental right in Part III. 

Art. 32 is thus the cornerstone of the entire edifice set up by the Consti- 
tution. Commenting on this Article, in the Constituent Asscrabh’,^’ 
Dr. Ambedkar said — 

“If l w-as asked to name any p.arti{nilar arlidc of the Constitution as the next inpcrlant 
—•an article without which thix Co!tsiitution W'ouhl he ar.ullity — I would net refer to any other 
article csccpt this one. It is the very soul of the Constitution and the very heart of 

The relevant provisions in C!s. (1) and (2) of Art. 32 should be noticed: 

“(1) The ri.nht to mor-c the Supreme Court by r.rproptiatc proccedinys for the m- 
forcement of the rights conferred by this Part is guaranteed. 

(2> The Supreme Court shall have power to issue directions or orders or ssrits, 
includins; writs in the nature of hnhccj: corpus, tuau-horruix, prohibitior., quo werrauto and 
ceriiorari, whiche\-cr may be appropriate for the enforcement of any of the rights conferred 
by this r.irt." 

(a) Art. 32, thus, provides a guaranteed remedy for the enforcement of 
those rights, and this remedial right is itself made a fundamental right, being 
included in Part 111.'"^- The Supreme Court is thus constituted the protector 
and guar.antor of fundamental rights, and it cannot, consistently yvith the 
rcsponitibility so laid upon it, refuse to entertain applications seeking 
protection against infringement of such right.”^ Thus, though a v.rit m-iy 
ordinarily be refused on the ground that the Petitioner has another adequate 
legal remedy open to him, an application under Art. 32 cannot be rclhiied 
merely on this ground where a fundamental right appears to have been 
infringed.’” 

(b) TIic Supreme Court can make any order appropriate to the circum- 
stances, unfettered by the technicalities of the English ‘Prerogative writs’.’*” 

On the other hand, — 

The sole object of Art. 32 is the enforcement of the fundamental rights 
gu.arantecd by the Constitution. Whatever other remedies may be open to a 
person aggrieved, he has no right to complain under Art. 32, where no ‘fund.i- 
mcnial’ right has been infringed. For the same reason, no question other than 
relating to a fundamental right will be determined in a proceeding under 
Art. 32.’” 


The expression ‘prerogative writ’ is one of English common law which 

Twrosatira Writs-. cxtraordinaiy writs granted by tJic 

Sovereign, as fountain of justice, on the ground of 
inadequacy of ordinary legal remedies. In cour.se of time these writs came 
to be issued by the High Court of Justice as the agency through which the 
Sovereign exercised his judicial powers and these prerogative writs were 
issued as extraordinary remedies in eases where there was either no remedy 
available under the ordinarj' law or the remedy available was inadequate. 
These writs are habeas corpus, rnandanuts, prohibition, certiorari and aiio 
warranio. '' 

In a sense, the power of the High Courts to issue these writs is wider 
Uian that of the Supreme Court inasmuch as under Art. 32 of the Constitution 
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Difference between 
the JorlsdlctioD of 
tbc Supreme Cbnrt 
end the High Courts 
to Issue writs : (he 
42od Ameodnicnt. 


the Supreme Court has the power to issue these writs 
only for the purpose of eaforcement of the Fundamental 
Rights whereas under Art. 226 a High Court can issue 
these writs not only for the purpose of enforcement of 
Fundamental Rights bat also for the redress of any other 
injury or illegality, owing to contravention of the ordinary 
law. provided certain conditions are satisfied, for which, see Chap 20. pojr.»» 

Thus,— <a) an application to a High Court under Art. 226 will lie not 
only where a Fundamental Right has been infringed but also where some other 
limitation imposed by the Constitution, outside Part III, has been violated, c.g., 
where a State legislature has imposed a sales tax m contravention of the 
limitations imposed by Art. 286.*** But an application under Art. 32 shall 
not he m any case unless the right infringed is a ‘Fundamental Right’.enumerated 
in Part III of the Constitution.*” 


(b) Another point of distinction between the two jurisdictions is that 
while the Supreme Court can issue a writ ag&iast any person or Government 
within the territory of India, a High Court can, under Art 226, issue a writ 
against any person. Government or other authority only if such person or 
authority is physically resident or located within the territorial jurisdiction of 
the High Court, that is, within the State to which the jurisdiction of the 
particular High Court extends or if the cause of action arises within such 
juriidiction.*” 

As stated earLer, the Supreme Court has been assigned by the Consti* 
tution a special role as “the protector and guarantor of fundamental rights,”*” 
byAti. 32 (1). 

Where, therefore, the infringement of a J'un^m egtal right h a s bee n 
established, the Supreme Court canopt_ refuse relief und er Art. 32 

TieSoprrrfe^oari th^^ound— u i, ,i 

» ibe^Coirdla of <a) That the aggrieved pei30njnay have^hisr^e^y_ 

'-Fo^aoental Rights. from some otber_^urt or under the ordmaty>Jaw^2Lor 
(b) Th« disputed facts.havc to bejnyesligated oi^cvidcnce.has to,.he 
taken befo re relief may be given to th 5 _PctiUoner‘.*®* or 

Ic) that the Petitioner has aofasked for the proper writ applicable 
to his case. In such a case, the Supreme 5^uit must graut him the pro^r 
wit atidjlf necessary, modify It fd suit the exigencies of .thc_ case.*®* 

Another consequence which results from the guarantee of the consti- 
tutional remedy under Art. 32 is this: 

Not only is this remedy immune from being ovemdden by legislation 
but any law which renders nugatory or illusory the Supreme Court s power 
to grant this remcily shall be void. This v«s illustrated m to . 

ttcpalm V, State of Madras,"-'” where the Supreme Court m^idated 1. 14 of the 
Preventive Detention Act, 1950, as it originally stood. The section lias as 

’'"“"•■il, NoCouN,haI,,eseen.f.r.heTu.n^<4.Te.»™^^ 

ender sub-seclioa (2) allow any stalemeni to be iMde ot aw md 

It or the substance of any commutucauon node uc recirtsenuiiofi biiw/ y 

detention wraer hai been made against any gwo ' p Court 

apitist sue*! order; and noiwithstanding wyihmg contained in any oiner 
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shall bo entitled to rcqnirc nny public «>IHccr lo produce before it, or to dlwlow the sub. 
stance of, any such coiumunlcalioii or representation made, or the procccdlnpi of iii\ lulvlsory 
board or that part of the report of an advisory board wlilcli is confidential. 

(2) I shall bo an olTcucc punishable with Imprisonment for a term which may extend 
to one year or with fmc. or with both for nny person to diixilor.r or publish without the previous 
mithorisatiou of the Central Government or the .Stale Oovernmcnl, as the cane may be, nny 
contents or matter purportlnp to be contents of any such communication or reprenentatinn 
ns Is referred to in sub-section (I). ..." 

TJtc Supreme Court struck down, the nbovc provision on tlic pround 
that it contravened Art. 32 by way of prcvctilinf' the .Supreme Court from 
cjfi'cth'dy cxcrchlny its powers under Art, 32. The followinB olrscrv.ations 
of Mnhajan J. arc illuminalinc'. 

"Tliis scxllort is in the nature of an Iron riirinin nround the nets of the nulliorily 
makinr; the order of preventive detention. The Co.a'.tilullon lias puamnteed to liic detained 
person tlio rlidit to bo told tlm prounds of detention. He lias been pivtn a rlftlit to maV.c a 
representation [Vide article 22 (5)), yet section 14 yrMU.i the tthchsure of the ;;romu!f 
furnhhrd to hint or tint rontrnis of the repre^rntatlott mode hy him In o Court of law and m«kc.s 
n brcacli of tliis injunction punislmblc with imprisonment. . , . 

Now it is rpiltc clear lliat if an nutliorily passes an order of preventive detention for 
rc.asons not connected willi any of llic six subjects mentioned in llie 7lli .Scitedule, ttiis court 
can alw.ays declare the detention illcg.il nnd release llic detenu, but It is not possible ’for this 
court to function if tlicrc is n prohibition np.ilnst discIosinR Ilie grounds vvliicli have licen 
served upon liim. It is only by an examination of ilic prounds that it is possible to t.ay wlietlicr 
tile prounds fall within (tie ambit of tlic Icplshitlvc power contained in tile Constitution or nrc 
outskic its scope. Apain nomclhitiB may be served on llic detenu ns liciiip proutidswliidi nrc 
not prounds ni nil, In tliis contlnpcncy it is the riglit of tlic detained person under ntlicic 32 to 
move this court for cnforcinp flio riplit under article 22 (5) that he be pivcii the real proutuh on 
svhicli the detention order is Ii.s-scd. This Court would be disabled from cxcrcisinp its fuiiction.s 
-under article 32 nnd ndjudlcaliap on the point ih.st the prmmds plvcn satisfy the requirements 
of the sub-clause If it is not open to it to see the Broiinds that Imvc been furnished. It is n 
Buaraniccd rlpht of the person detained to have the very proiinds which ate the basis of the 
order of detention. This court would be entitled to examine the matter and to see wlicthcr the 
Grounds furnished are the prounds on ttio bases of widcli he li.ns licen detained or they contain 
some otiicr vague or irrelevant nialcrinl. The wliolc purpose of furnisliinp n detained person 
with llic grounds is to enable him to make n representation refuting tlicse grounds and of prov- 
ing bis innocence. In order tiiat tin’s Court may be able to .safeguard thin fundamcnlnl riglit 
nnd to grant him relief It l.t obsohitcly essential that the detenu is not yrohlblted under penalty 
of punishment to disclose the prounds to the Court and no Injunction hy law eon he Issued to this 
Court dlsabllnp It from having a look at the grounds. Section 14 cre.ilcs n siib.slnnlive offence if 
the grounds arc disclosed and it also lays n duty on liio court not to p^mlt the disclosure of 
Bucli grounds. Il vlrliuilly amounts to n suspension of o guaranteed tight provided by tlio 
Constitution inasimicli us it indirectly by a stringent provision makes udministrnlion of tlic law 
by tliis court impo.sr,lbIc and at tlic.snmo lime It deprives a detained person from oblnining justice 
from tills court. In my opinion, tlicrcforc. tills section wiicn it tiroldbils the disekKure of tlio 
Eround.s conlravenc.s or abridges the rlplils given by Part HI to a citiren and is iiUra vires tlic 
powers of r.irllamcnt to tlial 'extent. "'®<' 


liicrc is provision m the Constitution for empowering courts other than 
the Supremo Court or tlic nigit Courts to issue the writs, by makitiE n law of 
1 arJiament. But no such law hits yet been passed, ^ — wilk tite result tliat no 
courts other than the Supreme Cotirt or the Mich Courts have r.ol the power 
to issue these writs. Tlio incidents of the .several kinds of writs which 

our Supremo Court and tlio Uiylv Courts are authorised by the Constitution to 
issue m.iy now bo noted. 
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A wit of hobeas corpus is in Uk nate of an order callins upon the 
Scope of ibe Writs: who has detained another to produce the latter 

[. Habeas Corpus. Court in order to let the Court know on 

what ground he has been confined and to set him free 
if there is no legal justification for the imprisonment. The words 'hahtos 
corpus* literally mean ‘to have a bod/. By tbla writ, therefore, the court 
secures the body of a person who has been imprisoned to be brought before 
itself to obtain knowiedge of the reason why he has been imprisoned and to 
set him free if there is no lawful justification for the imprisonment. The writ 
may be addressed to any person whatever, an official or a private person, 
who has another person in his custody and disobedience to the writ is met 
with punishment for contempt of court. The writ of haheur corpus is 
thus a very powerful safeguard to the subject against arbitrary acts not only 
of private individuals but also of the executive. 

Prior to 1976, while the power of the Supreme Court to issue the 
writ was confined to the purpose of enforcing fundamental rights and, there- 
fore, only against the State,"® the High Court could issue the writ not only 
for the purpose of enfordng fundamental ri^ts, but also against private 
individuals in cases of arbitrary or illegal detention. But this jurisdiction of 
the High Court to issue habeas corpus against private individuals has been 
taken away by the amendment of Art 226 (1) by the 42rtd Amendment Act, 
because the ‘iojuty’ or ‘illegality* which is refe^ to in subcaiuses (b) and (c) 
of that Qause cannot possibly refer to a private individual.’** The Afferent 
purposes for which the writ of habeas corpus is available may, accordingly, 
be stated as follows: 

(a) For the cnforceacnt of fundamental rights. It has already been 

explained that upder our Constitution the right of ^personal liberty is guaranteed 
against the State by Art 21 wUch says that 'no penon shall be deprived 
of his life or personal liberty except according to procedure established by 
law’. Hence, if the Executive has arrested and detained any person without 
the authority of any law or in contravention of the procedure established by 
the law which authorises the detention, or the law which authorises the 
imprisonment is itself invalid or uncoastitutional, the High Court or the 
Supreme Court may issue a writ of habeas corpus against the authority which 
has kept the person in custody and order the icitasc of the person under 
detention. j . 

(b) It wai also' issue where the order of imprisonment or dett^ion is 
uUra vires the statute which authorises ^ imprisonment or deien on. 


The writ otluiciu corpus it, howcOT, Ml ‘if 

(i) Where the peBon agaiett whom the wnt o mited ot the penon who 

i detained is not within the jurisdiction ofthertu^ ^ , 

(ii) To secore the n:lea« of . penoo who hat beeo Mptiaooed hj- 

ourt of law on a criminal charge.*** - 

. (lit) To interfere with a proceeding for contempt by 
ir by Parliament. . . c 

Mandamus literally means a command. It demaaos 
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the part of the body or person to whom it is addressed. 
In short, it commands the person to whom it is addressed 
to perform some public or quasi-public legal duty which he has refused to 
perform and the performance of which cannot be enforced by any other 
adequate legal remedy. It is, therefore, clear that mandamus will not issue 
unless the applicant has a legal right to the performance of legal duty of a public 
nature and the party against whom the writ is sought is bound to perform 
that duty. It is a discretionary remedy and the High Court may refuse to 
grant mandamus where there is an alternative remedy for redress of the injury 
complained of. In the matter of enforcement of fundamental rights, however, 
the question of alternative remedy docs not weigh so much with , the Court 
since it is the duly of the Supreme Court or the High Court to enforce the funda- 
mental rights. In India, mandamus will lie.not only against officers and other 
persons who are bound to do a public duty; but also against the Government 
itself, for. Arts. 226 and 361 provide that appropriate proceedings may be 
brought against the Government concerned. The writ is also available against 
inferior courts or other judicial bodies when they have refused to exercise their 
jurisdiction and thus to perform their duty. The purposes for which a writ 
may be issued may now be analysed as follows: 

(a) For the enforcement of fundamental rights. Whenever a public 
officer or a Government has done some act which violates the fundamental 
right of a person, the court would issue a wit of mandamus restraining the public 
ofiicer or the Government from enforcing that order or doing that act against 
the person whose fundamental right has been infringed. Thus, where the 
Petitioner, who was otherwise eligible for appointment to the Subordinate 
Civil Judicial Service, was not selected owing to the operation of a ‘Communal 
Rotation Order’ which infringed the fundamental right guaranteed to the 

r Petitioner by Art. 16 (1), the Court issued an order directing the State of Madras 
“to consider and dispose of the Petitioner’s application for the post after 
taking it on the file on its merits and without applying the rule of cotnmunal 
rotation.’’^** 

(b) Apart from the enforcement of fundamental rights, mandamus is 
available from a High Court for various other purposes, e.g., — 

(i) To enforce the performance of a statutory duty where a public officer 
has got a power conferred by the Constitution or a statute. The Court may 
issue a mandamus directing him to exercise the power in case he refuses to do it, 

(ii) The writ will also lie to compel any person to perform his public 
duty where the duty is imposed by the Constitution or a statute or statutory 
instrument. 

(iii) To compel a court or judicial tribunal to exercise its jurisdiction 
when it has refused to exercise it. 

_ (iv) To direct a public- official or the Government not to enforce a law 
which is unconstitutional. 

Mandamus will not be granted against the following persons: 

(0 The President, or the Governor of a State, for the exercise and 
performance of the powers and duties of his office or for any act done or pur- 
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porting to be done by him in the -exercise and performance of those powers 
and duties [Art. 361, jjost]. 

(fi) Mandamus does not lie against a private individual or body whether 
incorporated or not except where the State is in collusion with such private 
party,”® in the matter of contravention of any provision of the Constitution, or 
a statute or a statutory instrument,*’* 

. The WTit of prohibition is a wit issued by tie Supreme Court ora High 
HI. Prohibiihn. inferior court forbidding the latter to con- 

• ’ tinue proceedings therein in excess of its Jurisdiction or 
to usurp a jurisdiction with w-hich it is not legally vested. In other words, the 
object of the writ is to compel inferior courts to keep themselves within the 
limits of their jurisdiction. The wnt of prohibition differs from the w'rit of 
mandamus in that while mandamus commands activity, prohibition commands 
inactivity. Further, while mandamus is available not only against judicial 
aulhonties but also against administrative authorities, prohibition as well as 
certiorari arc issued only against judicial or quasi-judictal authorities. Hence, 
prohibition is not available against a public officer who is not vested w Uh judi- 
cial functions. Where excess of jurisdiction is apparent on the face of the pro- 
ceedings, a writ of prohibition is not a matter of discretion -but may be had of 
right. In India, a writ of prohibition may be issued not only in cases ofabsence 
or excess of jurisdiction but also in cases where the court or tribunal assumes 
jurisdiction under a law which itself contravenes some fundamental right 
guaranteed by the Constitution. The Supreme Court can issue the wnt only 
where a fundameafal right is aflected by reason of the Jurisdietiocal defect in 
the, proceedings. 

Though prohibition and certhrorl are both issued against Courts or 
tribunals exercising judicial or quasi-judicial powers, certiorari is issued to quash 
the order or decision of the tribunal while prohibition is issued to prohibit the 
tribunal from making the u/tra vires order or decision. It follows, therefore, 
that while prohibition is available during tlw pendency of the proceedings and 
before the order is made, certiorari can be issued only after the order has been 


made. 

Briefly speaking, therefore, while prohibition is available at an earlier 
stage, certiorari is available at a later stage, on similar 
TV. Certiorari. ^ grounds. The object of both is to secure that the jutis- 

diction of an inferior court or tribunal is properiy exercised and that it docs not 
usurp the jurisdiction which it does not possess. 

The conditions necessary for the issue of the writ of certiorari are— 

I. There should be a tribunal or officer having legal authority to deter- 
mine questions affecting rights of subjects and having a duty to act judicially. , 

II. Such tribunal or officer must have acted without jurisdn-tioQ or 
in excess of the legal authority vested in such quasi-judicial authority, or in 
contravention of the rules of natural justice or there is an ‘error apparent on 
the face of its record’. 

Ill The snprems Court, etiilj, toot tht view that the writ otcerno- 
rjri would not issue asaiost purely administrative action. “ 
only if the anthority has a My to proceed judicially, tha. is to ay. 
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to come to a decision after hearing the parties interested in the matter and 
•without reference to any extraneous consideration.”’ 

-But I'atcr decisions have obliterated the distinction between administrative 
and quasi-judicial bodies. The current vlov is that even if the governing statute 
docs not rcq;uire that before making an order affecting an individual, he must be 
heard, such a requirement would be implied by the Court where the right of 
property or some other civil right of the individual is affected. To omit to do 
this is to deny natural justice, and in such eases, the Court may quash the 
so-called administrative decision, by means of a writ of pcrtiorarl, under 


Art. 226”" 

rV. A tribunal may be said to act without jurisdiction in any of the 
following circumstances — 

(a) Where the court is not properly constituted, that is to say, where 
persons who are not qualified to sit on the tribunal have sat on it and pro- 
nounced the decision complained against. 

(b) Where the subject-matter of enquiry is beyond the scope of the 
tribunal according to the law which created it. 

(c) Where the court has assumed a jurisdiction on the basis of a wrong 
decision of facts upon the existence of which the jurisdiction of the tribunal 
depends. 

(d) Where there has been a failure of justice cither because the tribunal 
has violated the principles of natural justice or because jts decision has been 
obtained by fraud, collusion or corruption. 

V. i^cn the decision of an inferior tribunal is viriated by an error 
‘apparent on the face of the record’, it is liable to be quashed by certiorari, 
even though the Court may have acted within its jurisdiction. ‘Error*, in 
this context, means ‘error of iaw'. Where the Tribunal states on the face of 
the order the grounds on which they made it and it appears that in law these 
grounds were not such as to warrant the decision to which they had come, 
certiorari would issue to quash the decision.”* 

In all such eases a High Court can issue a writ of certiorari to quash the 
decision of the inferior tribunal; and the Supreme Court can also issue the 
writ in such cases, provided some fundamental right has also been infringed, 
by the order complained against. 

Quo warranto is a proceeding whereby the court enquires into the 
V. Quo Warranto. ^®S^iity of the claim which a party asserts to a public 
ofSce, and to oust him from its enjoyment if the claim 

be not well founded. 

The conditions necessary for the issue of a writ of quo warranto are as 
follows: 


(0 The ofBce must be public and it must be created by a statute or 
by the constitution itS9lf; ^ 

(ii) The office must be a substantive one and not merely the function 
r employi^nt of a servant at the will and during the pleasure of another. 

0”) There has been a contravention of the Constitution or a statute or 
statutory instrument, in appointing such person to that office.”'’ 

The fundamental basis' of the proceeding of quo warranto is that the 
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puWic has an interest to see that an unlawful claimant docs not usurp a pubUc 
office. It is, however, a discretionary remedy which the court may pant or 
refuse according to the facts and circumstances of each case. A writ of quo^ 
warranto may, thus, be refused where it is vexatious or where it would be futile 
in its result or where the petitioner is guilty of laches or where there is an alter- 
native remedy /or ousting the usurper. Where the application challenges the 
validity of an appointment to a public office, it is maintainable at the instance 
of any person, whether any fundamental or other legal right of such person has 
been infringed or not. 


Quo warranto is thus a very powerful instrument for safeguarding against 
the usurpation* of public offices and it may be interesting to point out that in 
Ea^nd the- writ was once issued to questioo the validity of the office of a 
member of the Privy Council itself. 

The limitadoiu upon th^nforcement of.the Fundamental_Rjghts are 
' ” as follows: 


Farliameat’s' Power (o 
restrict Foa> 


(i) Pviiamenl shall have the powe r to mod ify 


act done by him in connection with lhc,mainteQaDce_or restoration of .order 
in such area or validate any sentence passed or act donejvhiie martial law 
.fi force [Art. 24]. 

Swpt8si«r©f Fart*. fu ndame ntal rigbjs guaranteed by the Cons- 

tneotaf Rights doriag titution will remain suspend, while a Proclamation of 
^PrbctamatloaofEiaer* EmcTgeScy is"madc“6y.The President under Art. 3S2 
8”*^* I^ec post}. The effect of such Proclamation in this 

behalf is twofold— 

(a) As soon as a Proclamation of Emergency is made, the State shall 
be freed from the limitations imposed by Ail. 19. This means that the Legis- 
lature Rball be competent to make any law and the Executive shall be at liberty 
to take any action, even though it contravenes or restnots the right of freedom 
of speech and expression, assembly, association, movement, residence, profes- 
sion or occupation. So far as these rights arc concerned, the citizen shall thus 
have no protection against the executive or legislative authorities during the 
operation of the Proclamation of Emergency. The enlargement of the power 
of the State under Art. 358 will continue only so long as the Proclamation 
itself remains in operation; Art. 19 will revive as soon as the Proclamation 
expires. But the citizen shall have no remedy for acts done against him during 
the period of the Proclamation, in violation of the above rights [Art. 358J/ 

(b) The other consequence depends upon the issue of a further Order 
by the President. Where a Proclamation of Emergency is in operation, xhr 
President may by Order declare that the nght to move a Court for the esfr^ 
ment of any of the Fundamental Rights shall remain suspended forthepsr^ 
during which the Proclamation remains in force (Art. 359]. In suet x ^ 
however, the right to move the Courts would be revived after the 
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ceases to be in force, or earlier, if so specified in the President’s Order. In 
otlier words, if such an Order is issued, the Supreme Court and the High Courts 
shall be powerless to issue the prerogative writs or to make any other order 
for the enforcement of any fundamental right, including those which arc con- 
ferred by Articles other than Art. 19. 

This Order of President, however, shall not be final. Such Order shall, 
as soon as may be after it is made, be laid before each House of Parliament, 
and it will be within the competence of Parliament to disapprove of it.^=* 

The 44th Amendment Act, 1978 has further provided that a law or 
executive order will be shielded under Art. 358 or 359 
^c^44th Amcnilmcnt, question contains a recital to the effect 

that it has been made in relation to the Proclamation of 
Emergency; and the executive order has been issued under such law. Secondly, 
Arts. 21-22 cannot bosuspended by any Order under Art. 359. 

As the Constitution stands after the d2nd Amendment, two other matters 
must be mentioned, in order to complete any account of the Fundamental Rights 
under the Constitution of India. These two limit the operation of the Funda- 
mental Rights, as they were devised in the 1949-CoriStitution, and are not 
confined to times of ‘Emergency’ but operate even in nonnal times. These arc; 

I. The exceptions to Fundamental Rights; and 

II. The Fundamental Duties. 

I. Arts. 31A-31D, introduced by successive amendments, constitute 
Exceptions to Fonda- exceptions to the application of Fundamental Rights, 
mental Rights. wholly, or partially. 

The scope of these exceptional provisions, the repeal of Art. 31 D by the 
43rd Amendment Act, and the consequential changes made in Arts. 31A-31C 
as a result of the repeal of Art. 31, have already been discussed in the foregoing 
pages. 


II. The Fundamental Duties arc ten in number, incorporated in 

Fundamental DuUcs. has been inserted by the 

42nd Amendment Act, 1976. Under this Articie,^=*it shall 
be the duty of every citizen of India — 

<0 to abide by the Constitution and respect the National Flag and the National 
Anthem; 

{ii) to cherish and follow the noble ideals which inspired our national struggle for 
freedom; 

(iii) to protect the sovereignty, unity and integrity of India; 

(iv) to defend the country; 

(v) to promote the spirit of common brotherhood amongst all the people of India; 

(vi) to preserve the rich heritage of our composite culture; 

(\ii) to protect and improve the natural environment; 

(viii) to develop the scientific temper and spirit of inquiry; 

(is) to safeguard public property; 

(x) to strive towards excellence in all spheres of individual and collective activity. 


Of course, there is no provision in the Constitution for direct enforcement 
of any of these Duties nor for any sanction to prevent their violation. But 
it may be expected that in determining the constitutionality of any law if a 
Court finds that it seeks to give effect to any of these Duties, it may coi^ider 
such law to be ‘reasonable’ in relation to Art. 14 or 19, and thus save such 
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law from liaconslitutionality. It would also serve as a waming to reckless 
citizeos against anti-sodal activities such as burning the Constitution; destroy- 
ing public property and the Ukc. ’ 
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DIRECTIVE PRINCIPLESJDF 
STATE POLICY 


Part rv of tte Constitution [Arts. 36-51] provides tke Directive Pr inciple s 
of State PoIic>A 

OassiSeation ot the As shown in Table VI, these principles may be classified 
Directires. under several groups: 

(i) Certain ideals, particularly economic, which, according.tojhe Jramers 

of the Constitution, the State^.should strive for. _ • 

(ii) Certain directions to the Legislature and the Exegitive inten ded 
to show in what manner the State should exercise their iegislatiye,^d_executiye 
powers. 

' (iii) Certain rights of the citizens which shall not be enforceable by, the 
Courts like tfiF^Fundamehtal Rights’, but which the State^, shall nevertheless 
aimTt securing, -by regulation of its le^slative and administrative policy. 

It shall be the duty of the Stated to follow these principles both in the 
matter of administration as well as in the making of laws. They embody the 
object of the State under the republican Constitution, 

cf the Direc- jjamely, that it is to be a ‘Welfare State’ and not a mere 
‘Poh'ce State’. Most of these Directives, it will be seen, 
mm at the establishment of the economic and social democracy which is pledged 
for in the Preamble. 

According to Sir Ivor Jennings,® the philosophy underlying most of these 
provisions is “Fabian Socialism without the socialism, for, only ‘the nationali' 
Kitare of the Eco- sation* of the means of production, distribution, and 
bobIc Democracy exchange’ is missing.” This much is clear, however, 
earisaged. that cur Constitution does not adhere to any particular 

‘ism’ but seeks to effect a compromise between Individualism and Socialism 
by eliminating the vices of unbridled private enterprise and interest by social 
control and welfare measures as far as possible. 

This is why a ‘Socialistic paitem of society^, not 'socialism', was declared 
to be the objective of our Planning by Pandit Nehru*: 

“Socialism to some people means two things: Distribution which means cutting off 
the pockets of the people who have too much money and rationalisation. Both tVo- are 
desirable objectives, but neither is by itself Socialism. 

Any attempt to distribute by affecting the productive machinery 5s utterly wrong; 
to do so would be to weaken ourselves. The basis of Socialism is greater wealth; there 
cannot be any Socialism of poverty. Therefore, the process of equalisation has* to be 
phased. 

Secondly, there is the question of nationalisation. I think It is dangerous merely to 
nationalise something without being prepared to work it properly. To nationalise we have 
132 
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<0 stIM Ihioss. My idea or SodJlism is Ihal atryIndiTiMln rte SMe .totr toe e». 

opporiumiy for progress," ^ ‘ 


It must be juentjoncd, ia ihis context, tbat the govcninicntal policy, at 
the Union level, had demonstrated a greater bias towards collectivism during 
the regime of his daughter, Mrs. Gandhi, the former Prime Minister, and 
quite a number of industries, trades and other means of production have been 
nationalised during the three decades siiu» independence, cither directly or 
through the agency of State-owned or State-controlled corporations, e.g., 
banking, insurance, aviation, coat mines. 

It should, however, be mentioned that though the objective of the State 
The 42nd Ameadmeni. described to be 'socialist*, by the amendment of 

the Preamble by the 42/r/I Amendment Act, Mrs. Gandhi 
had said that this socialism did not indicate collectivism, but the offering of 
equal opportunities to all throughsocio-economicreform.* By the same Amend- 
ment, certain other changes have been iniroduccd in Part IV, adding new 
Directives, to accentuate the socialistic bias of the Constitution; (i) Art. 39A 
has been inserted to enj'oin the State to provide free legal aid to the poor and to 
take other siutable steps to ensure equal justice to aJJ, which is offered by the 
Preamble, (ii) Art. 43A has been inserted in order to direct the State to secure 
the participation of workers in the management of iodustiy and other under- 
tab'ngs (this is what is known as ‘profit-sharing’). This is a positive step in 
advancement of socialism in the sense of eccnomie justice.* 

The Janata Government has sought to implement the promise of 


Tie 44(1 AmeDioinil. 


economic justice and equality of opportunity assured by 
the Preamble, by inserting Q. (2) in Art. 38 (by the 44ih 


Amendment Act, 1978), as follows: 


'*(2) The State *haJ;. in particular, strive fo jainindje the inequalities in income, ud 
endeavour to eliminate inequalilies in status, facilities end opportunities, not only smon^t 
individuals but alio amongst groups of people residing in diJTCTent areas or engaged in 
different vocations.” 

This innocently-looking amendment is to be read along with the Janata 
elimination of the Fundamental Right to Property. They have paved the way 
for confiscatory taxation and for equalising salaries and wages for different 
vocations and dlflerent categories of work, which would usher in a sorialistic 
society, even without resorting to nationalisation of the means of production.* 
The Directives, however, differ from the Fun_d_araental Rights contained 
in Part Uf of the Coas titution'orfhe oitfnary laws of the land, in Ihe following 
respects; 


(i) While the Fuudaraenf 
action, the 

with FoDdamental . - , ^ 

RIskt.. dayjo.doo 


(ii) The, Directives, howcv 
and so long as therejs no law_cai 
neJthcT the St£te nor^anjndividu; 
under colour of following a Direc 
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(iii) The Directives are not enforceable in the Courts aud.do.,uotcieate 
any justiciable rights in favour of the individuals. 

From the standpoint of the individual, the difference between the Funda- 
mental Rights and the Directives is that between justidable and non-justiciable 
rights,— a classification which has been adopted by the framers of our Consti- 
tution from the Constitution of Eire. Thus, though the Directive under 
Art. 43 enjoins the State to secure a Jiving wage to all workers, no Avorker can 
secure a living Avage by means of an action in a Court, so long as it- is not 
implemented by appropriate legislation.- . In other words, the Courts are not 
competent to compel the Government to carry out any Directive, e.g., to 
provide for free compulsory education- within the time limited by Art. 45 or 
to undertake legislation to implement' any of the Directive Principles. 

(iv) It may be observed that the declarations : made in Part IV of the 

Conflict between Fan- Constitution under the head ‘Directive Principles of State 
damental Rights and Policy’ are in many cases of a wider import than the 
Dircctire Principics, declarations made in Part III as ‘Fundamental Rights’. 

Hence, the question of priority in case of conSict betAveen the two classes of 
provisions may easily arise. But Avhile the Fundamental Rights are enforceable 
by the Courts [Art. 32, 226 (1)] and the Courts are bound to declare as void any 
law that is inconsistent with any of the ‘Fundamental Rights’, the Directives are 
not so enforceable by the Courts [Art. 37], and the Courts cannot declare as 
void any laAv Avhich is otherwise valid, on the ground that it contravenes any of 
the ‘Directives’. Hence, in case of any conflict betAveen Parts III and IV of the 
Constitution, the former should prevail in the Courts.’ 

The foregoing general proposition, laid doAvn by the Supreme Court 


The 42nd Amendment 
confers primacj' upon 
Fundamental Rights. 


in 1951, must now, hoAvever, be read subject to a major 
exception: Art. 31C, introduced in 1971 and expanded by 
-the Constitution {42nd Amendment) Act, says that though 
the DirectiA’cs themselves are not directly enforceable in 


the Courts, if any laAV is made to implement any of the Directives contained in 


Part IV of the Constitution, it Avould be totally immune from uncohstitu- 
tionality on the ground of contravention of the fundamental rights conferred 
by Arts. 14 and 19, In other Avords, Arts. 14 and 19 shall not stand in the 
Avay of implementation of any of the DircctiA'es; to this extent, thus, the 
Directives Avill indirectly prevail over the three fundamental rights specified 
in Arts. 14 and 19.® 


But outside these tAvo® fundamental rights, the general proposition laid 
down in 195F shall subsist. Thus, by way of implementing the Directive in 
Art. 45,— to provide free and compulsory' education to children,— the State 
cannot oA’erridc the fundamental right, under Art. 30 (1), of minority comma- 
nitics to establish educational institutions of their OAvn choice.® 

Though these Directives are not cognisable by the Courts and, if the 
Sanction behind the Government of the day fails to carry- out these objects. 

Directives. Court can make the Government ensure them, yet 

. , ^h'^se principles have been declared to be “fundamental 

jn the governance of the country and it shall be the duty of the State to apply 
these principles in making laAvs” (Art. 37]. 
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-Tl^ sanction behind them is, in fact, AsDr. Ambedlcarobserx'ed 
in the Constituent Assembly, “if any Government ignores them, they will 
certainly have to answer for them before the tUctoraie nt the election time.”” 
It would also be a patent weapon at the hands of the Opposition— to discredit 
the Oovemmenl on the ground that any of its executive or legislative acts is 
opposed to the Difcctivc Principfcs. The author discerns a more cffectUc 
sanction for enforcement of the Directives, which does not appear to have been 
properly appreciated in any quartern so far. Art. 355 sal's— 

tVtieflier Art*. 355, 

365, can b»,s]>j>Let] t9 “It shall be the at the Union, ensure that the 

enforce tmptenienta- government of every State is carried on in accordance uiih the 
tion of DirccliTM by provisions of this Coostituttoo." 
the States* 

Indisputably, Part IV (containing the Directive Principles) is a part of 
the Constitution. On the other hand, even though the Directives arc not 
enforceable in the Courts of law. Art. 37 unequivocally enjoins (hat “it shall 
be the duty of the Slate to apply these principles in making laws”. 

If so, it should be the duty of the Unoh to sec that every State takes steps 
(ot implemeoting the Directives, as far as possible. Hence, it should be 
cotapfilent for the Union to issue directions against particular States to mtro« 
dtice “free and compulsory education for children” fArt. 45J, or to prevent 
"slaughter of cows, calves and other roifeh and draught cattfe”fAft,4S/, or to 
introduce "prohibition of consumption of alcoholic drinks” {Art>.47], and so 
on. lo case of refusal to comply with such directions issued by the Union, 
it may apply Aft 365 against such recalcitrant State. Otherwise, the Direc- 
tives in Part IV shaii ever remain a dcad-Ietier. 

Owing to the legal deficiencies ofthe Directives the utility of their incor- 
poration in the Constitution, which is a /ego/ instniracnt, 
Dir^’ **** questioned from different quarters. Sir Ivor 

Jennings,** rhus, characterised them as ‘pious aspiration’ 
and also questioned the utility of importing into India of the iSih Century 
En^ish philosophy of ‘Fabian socialism without the socialism'. 

Prof. Wheare** has criticised them in stronger terms— 

“When one peruses the lenns of ihese Articles ooc caimol deny that n wtrold be/oofuft 
to allow Courts to concern theiwelves with these niatt<n...It may be doubted whether there 
. • * 1 .^- ^feOTertf/iliwuito a Constitution 

' . ■ ' , . . ; I ' '"pect as well 


' . ^ . . . • m • ■■ ■ lerpretaltoo 

ai of Iteo smmi otjreB "H ‘"f'’ '7, 2 

ttet bifScultte will bms the Coi»tl»il.'oo. Ih. CoinB 

disaedit upon ihc Consiilufion also." , ... 

i„rorporatioiiiiithe CohttiWlitmlm keen J“fBfied by 


sot, stated that the latter class wjuch are ruva**. 
lives’ were intended as "moral precepts for .the 


■re 

■cy'v- 


authoritics of the State., 
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have at least an educative TOlue”. That educative value is to remind those 
in power for the time being that the goal of the Indian polity is to introduce 
‘socialism in the economic sphere’ {Panikkar), or ‘economic democracy as 
distincuished from politico! democracy (Ambedkar), which simply means^ one 
man one vote’. It reminds the authoriUes that they must ensure “social security 
and better standards of sanitation” and emphasise “the duty towards women 
and children and the obligations towards backward and tribal classes 
{Panikkar). 

Granville Austin^® considers these Directives to be “aimed at furthering 
the goals of the social revolution or...to foster this revolution by establishing 
the conditions necessary for its achievement.” He explains— 

“By establishing these positive obligations of the State, the members of the Constituent 
Assembly made it the responsibility of future Indian governments to find a middle way between 
individual liberty and the public good, between preser\-ing the property and the privilege 
of the few and bestowing benefits on the many in order to liberate the powers of all men equally 
for contributions to the conunon good.” 


In short, the Directives emphasise, in amplification of the Preamble, that 
The 42na and 44lh the goal of the Indian polit>’ is not laissez faire, but a 
Amendments. welfare State, where the State has a positive dutj' to 

ensure to its citizens social and economic justice and dignity of the individual. 
It would serve as an ‘Instrument of Instructions’ upon all future governments, 
irrespective of their partj’’ creeds. The socialistic approach has been further 
emphasised by the 42nd and 44th Amendment Acts, as pointed out earlier. 

(ii) Though these Directives are not cognisable by the Courts and if 
the Government of the day fails to cariy out these objects no Court can make 
the Government ensure them, yet these principles have been declared to be 
fundamental in the governance of the country, and a Government which rests 


on popular vote can hardly ignore them, while shaping its polity.^'' 

(iii) Again, while at the time of the drafting of the Constitution, the 
Directives w'ere considered by many as a surplusage because they were not 
justiciable, the working of the Constitution during the last few years has 
demonstrated the utility of the Directives even in the Courts, Thus, 

(a) Though the Courts cannot declare a law to be invalid on the ground 
that it contravenes a Directive Principle, nevertheless the constitutional validity 
of many laws has been maintained with reference to the Directives so that they 
do not ser\’e as mere 'moral homily’ as Prof. Wheare had anticipated in 1950.. 
For instance, it has been held that when a law is challenged as constitutins an 
invasion of the fundamental right specified in Art. 14 or 1 9,® the Court would 
uphold the validity of such law if it had been made to implement a Directive 
holding that it constituted a ‘reasonable classification’ for the purpose of 
Art, 14;” a ‘reasonable restrictioi.’ under Art. 19” [or a ‘public purpose’ 
within the meaning of Art. 31 (2)].«.” 


. .. Constitution has since been amended to dispense with the need for 
judicial interpretation to reach the above conclusion. In 1971 Art. 31C was 
inserted in the Constitution to provide that a law to implement Art, 39 (b) (cj 
would be immune from the limitation imposed by Arts. 14, 19 or 31. In 
1976, this protection has been extended to any law to give effect to any of the 
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DiiKtivB induded in Part IV, by the 42nJ Act. Hence snch 

law would be valid even though it contravenes Arts. 14, 19 [or 3I[,* so that 
Ihe question of reasonableness can no longer be raised in the Courrt. 

(b) Even as regards fundamental rights other than those under Arts. i4, 
19 [and 31],' though the Directives cunnol iUrcaly override them, in deter- 
mining the scope and ambit of the fundamcataj rights themselves, the Court 
may not entirely ignore the Directive PrioopJes and should adopttheprindple 
of harmonious construction so as to give effect to both as much as possfbfc.*^ 
Again, the Supreme Court has relied upon Art. 39A in detennining the duty 
of the State in making a law under Art. 21, depriving a person of his personal 
liberty, and held that where a prisoner has a right of appeal, the State should 
provide lum a free copy of the judgment and also engage a counsel for him 
at the cost of the State.^* 


(c) Not only in the matlerofdctcnnimnglhecoastitutionalvalldity of a 
legislation, but also in its interpretation of statuter, the Court should bear in 
miod the Direct jv«p/incipleJv which are not in conB'rct with bat compiemenWy 
to the Fundamental Rights, and enable the State to impose certain duties upon 
the citizens, insofar as the Directives are implemented, e.g,,inina]dagalawto 
<nsuremjnimumwagestowoffeers,toaccordancewilh the Directive in Art. 43.” 

(iv) On the other hand, the Constitution itself has been amended, sue* 
<essively (e.g.. First, Fourth, Seventeenth, Twenty^fiAh, Forty-second and 
Forty-fourth Amendments), to modify those 'fundamental rights* by reason of 
■whose existence the State was experieodog difficulty in effecting agrarian, 
economic and social reforms which are envisaged by the Directive Principles. 
It would not be an easy task to survey the progress made by the 
Governments of the Union and the Sutes in implement* 
^ Directhu over a period of 

two and a half decades since the promulgation of the 
Constitution*. Nevertheless, a brief reference to some of the outstanding 
achievements may be made in'order to illustrate that the Directives have not 
been taken by4he Government in power as pious homilies, as was supposed 
by many when they were engrafted in the Constitution. 

(a) The greatest progress in carrying out the Directives has taken place 
as regards the Directive [Art. 39 (b)J that the State should secure that the 
■ownership and control of the material resources of the conynunity arc so dis- 
tributed as best to subserve the common good. In an agrarian country like 
India, the main item of material resources is no doubt agricultural. Since 
the time of the Permanent Settlement ibh important source of wealth was 


being largely appropriated by a group of hereditary proprietors and other 
intermediaries known variously in different pans of the country, such as, 
zamindars, jagirdars, inamtlars, eta, while the actual tiSers of the scG 
■were being impoverished by the operation of various economic forces. *?£r. 
from high rents and exploitation by the iotermediaries. The Plannrag Ccss- 
mlssion. in its First Plan, therefore, recommended an abolitioa cf 
iaicrmediarics so as to bring the tillers of the soil in direct rdarionshi? 
the State. This reform has, by this time, been earned out almost eoTafSetely 
throughout India. Side by side with this, legislatioo has been tmdcftweo 
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in many of the States for the improvement of the condition of the cultivators 
as regards security of tenure, fair rents and the like. In order to prevent a 
concentration of land holdings even in the actual cultivators, kgislation has 
been enacted in many of the States, fixing a ceiling, that is to say, a maximum 
area of land which may be held by an individual owner. 

It has already been stated how these reforms have been facilitated by 
amending the Constitution*® to shield these laws from challenge in the Courts. 

(b) A large number of laws have been enacted to implement the direc- 
tive in Art. 40 to'organise village panchayats and endow them with powers of 
self-government. It is stated that the number of village panchayats (over 2 
million) covers 98% of the rural population in the country.*^ Though the 
constitution and function of the panchayats vary according to the terms of the 
different State Acts, generally speaking, the panchayats, elected by the entire 
adult population in the villages, have been endowed with powers of civic 
administration such as medical relief, maintenance of village roads, streets, 
tanks and wells, provision of primary education, sanitation and the like. 

Besides civic functions, the panchayats also exercise judicial powers like 
the old union courts and benches. The judicial wing of a panchayat thus has 
a civic jurisdiction to try cases of a value not exceeding rupees two hundred, 
and is also competent to try minor offences punishable with moderate fines. 
Legal practitioners are excluded from these village tribunals. Though owing 
to lack of proper education, narrow-mindedness and sectional interests in the 
rural areas, the system of panchayat administration is still under controversy, 
almost all the States have now enacted laws vesting various degrees of powers 
of self-government and of civic and criminal justice in the hands of panchayats. 

(c) For- the promotion of cottage industries [Art. 43], which is a State 
subject, the Central Government has established several Boards** to help the 
State Governments, in the matter of finance, marketing and the like. These 
are— -All-India Khadi and Village Industries Board; All-India Handicrafts 
Board; All-India Handloom Board; Small-scale* Industries Board; Silk Board; 
Coir Board. Besides, the National Small Industries Corporation has been set 
with certain statutory functions, and the Khadi and Village Industries Commis- 
sion has been set up for the development of the Khadi and village industries. 

(d) Legislation for compulsory education (Art. 45] has been enacted in 
most of the States and in the Union Territory of Delhi."® 

(e) For raising the standard of living [Art. 47], particularly of the rural 
population, the Government of India launched its Community Development 
Project in 1952. The actual execution of the development programme is the 
responsibility of the State Governments. Over 566 thousand villages and 404 
millions of people** are already under this programme which aims at providing 
better communications, better housing, improved sanitation, wider education 
(general as well as technical). 

(f) Though legislation relating to prohibition of intoxicating drinks and 
drugs [Art. 47] had taken place in some of the Provinces long before the 
Constitution came into being, not much of effective work had been done until, 
in pursuance of the Directive in the Constitution, the Planning Commission 
took up the matter and drew up a comprehensive scheme through its Prohi- 



■ DIRECmVE PRINOPLIS OF STATE POLICY 139 

bition Enqufry Coramittee. Since then prohibition has been introduced in 
many of the States in whole or in part.** 

Though parity of the finandal resources of the States is the primary 
reason for the failure to fully implement this Directive so far, it would be only 
candid to record that ultimately, f^Iure of the people to imbibe the Gandhian 
ideal of life is at the back of this failure. The spread of the malady of intoxi- 
cation amongst the younger generation since independence is, in fact, alarming. 
It should be pointed out that a fresh impetus was given to the programme 
of prohibition by the Janata Prime Minister, Mr. Desai, who is a staunch 
advocate of the Gandhian philosophy in this matter. 

(g) As to the separation of the executive from the judiciary JArt. 50), 
the slow progress and diverse methods in the various States has been replaced 
by a uniform system by Union legislation, in the shape of the C riminal Pro- 
cedure Code, 1973, which has placed the function of judicial trial in the hands 
of the ‘Judicial Magistrates’, who ate members of the judiciary and are under 
the complete control of the High Court.** 

Besides the Directives contained in Part IV, there are certain other 
Directives addressed to the State in other Parts of the Constitution. Those 
Directives arc also noo-justiciabJe. These are — 

(a) Art. 350A enjoins every State and every local authority within 

Directhes coBiaioed tbe State to provide adequate facilities for iostruc< 

Is other Parts of the tion in the mother-tongue at the primary stage of edu- 

CoBitJtotloff. cation to children belonging to linguistic minority groups. 

(b) Alt. 351 enjoins the Uuoo to promote the spread of the Hindi 
language and to develop it so that it may serve as a medium of expression of 
all the elements of the composite culture of India. 

(c) Art. 335 enjoins that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration, consistently 
with the maintenance of efficiency of administration, in the making of appoint- 
ments to services and posts in connection with the affairs of the Umon or of a 
State.** 

Though the Directives contained in Arts. 335, 350A, 351 are not included 
in Part IV, Courts have given similar attention to them on the application of 
the principle that all parts of the Constitution should be read together.** 

But a material difference has been introduced by the insertion of 
Art. 3 IC in 1971 and its amendment by the 42nd Amendment Act, 1976, namely, 
thatifalawlsmade to give effect to any ofthe Directives contained in Part IV, 
it will be immune from unconstitulionality, even though it contravenes the 
fundamental rights in Arts. 14 and IP” but no such protection is available 
if any law is made to give effect to any of the Directives outside Part D'. 
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PROCEDURE FOR AMENDMENT 


‘ Tie nature of the amendjog process envisaged by tkc jnakers of out 
Nato. of ih. Constitution ^ be best explained by refetring to tht 

Ins Process. obscmtion of Pandit Nehru (quoted at p. 33, ante), 

that t he Co ostitution should not be so rigid it 
cannot be adapted IbT'fhe cEanging needs of national development and 
strengm: 

' TFerc was also a political significaiw* in adopting a ‘facile procedure* 
for amendment, namely, that any poplar demand for changing the political 
s ystem sho uld be capable reaK^ti on, if i t assu med a considerable, volume. 
Jo the words of Dr. Ambedkar, explaining the proposals for amendment intro*- 
duced by him in the Constituent Assembly.* 

“ Those who are dis satisfied with the Coos(UuUon_have only to obu^jk two-thirdi 
mslori ty. and if they annot obu'n even i'tWo^tiurds majenty fnlhe ParifainCTil elecled^on 
adult fraa^is^/Tnieir favour, their dissatufaettoa with the Coasuiuttoa cannot be deemed 
t^esEafdd'by ihe teoeral ** 

Elements of flexibility were t herefo rejmpoaed jntq_a .Fcdjtral ^luti' 
lution whi^ is i nherently ri gid in its n^ure. According to the IraditioEral 
theory ofiederausm, either the process of amendment of the Constitution is 
entrusted to a body other than (be ordinary Legislature or a special procedure 
is prescribed for such amendment in order to ensure that the federal compact 
may not be disturbed at the will of one of the parties to the federation, viz.,, 
the federal legislature. 

I . _ • • , , f — — s Af ^... C''-*titution 

■ eiceted 

‘ r ••• ;* - • • ■ : They, 

; i .i* ■ . of the 

Constitution which did not primar jly affect the lederal system. 'J his was done 
jo two ways — 

- p . . rtf oArt-yto nrovUionsoftheConsll- 

. ■ , • • ■ f,' ■ ■ ■ _Thc result 

; . . T.. *' ■ ■ .the ordinal 


(b) Other provisi on * t * - < • . ‘ ‘ . 

proce ■■ 

roccdure for Amend* 

cedurc for amendment, according to the nature of the 
rovisions sought to be amended. While in a l l cascs of amendment of the 
to nslitution, a Bi lUg^pJie j msed ’g'lbTuniou Pa rliament by a spSgal ^ 
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majority, in the case of certain^ provisions wWch affect the federal structure. 
further step, is required, viz^, a ratification by the Legislature of at least half ol 
the States, before the BiU is presented to.the President for his assent.[Art. 368], 
But even in these latter group of cases, the law which eventually effects the 
amendment is a law made by the Union Parliament, which is the ordinary 
legislative organ of the Unionj; There is thus no separate constituent body 
provided for by our Constitution'fdr the amending process. The procedure 
for amendment id— 

I. An amendment of the Constitution may be initiated only by the 
introduction of a Bill fdf the'purpo^ in either House of Parliament, and when 
the Bill is passed in each House by a majority (i.e., more than 50^) of the total 
membership of that House' and by a majority of not less than two-thirds of 
the members, of that House present and voting, it shall be presented to the 
President for his assent and upon such assent 'being given to the Bill, the 
Constitutidn shaU stand amended in accordance with the terms of the Bill. 

II, If, however, such amendment seeks to make any change in the 
following provisions, namely, — 

(a) The maimer of election of the President [Arts. 54, 55] ; (b) Extent 
of.the executive power of the Umoa and the States [Arts. 73, 162]; (c) The 
Supreme Court and the Hi^ ,^urte [Art. 241, Chap. IV of Part V, Chap. V 
of Part "Vlj; (d) Distribution of legislative power between the Union and t he 
States [Chap. I of Part XI]; (e) Any^pf the. Lists in the 7th Sch edul e; 

(f) Representation of, the States in Parliament [Arts. 80-81, 4tblS;hedule]; 

(g) Prpvisipi^ of itself, — 

the amendment shall also require to be ratified by the Legislatures of 
not less than one-half of the States by resolutions to that effect passed by those 
legislatures before the Bill making provision for such amendment is presented 
to the President for assent^ [Art. 368 (2)]. 

It is.clear from the above that the amending process prescribed by mtr 
General Features of Constitution has certain distinctive features as compared 
Amending Proce- with the corresponding provisions in the leading Consti- 
tutions of the world. The procedure for amendment 
must be classed as 'rigid’ insofar as it requires a special majority and, in' some 
cases, a special procedure for amendment as compared with the procedure" 
pres^ibed for ordinary legislation. But the procedure is not as complicated 
or difficult as in the U.S.A. or in any other ri^d Constitution: 

(a) Subject to the special procedure laid down in Art. 368, our Consti- 
tution vests constituent power upon the ordinary lepslature of the Union, 
i.e., the Parliament (of course, acting by a special majority), and thereTs no 
separate body for amending the Constitution, as exists in some other ConstP 
tutions (e.g., a Constitutional Convention). 

(b) Die- State Legislatures cannot initiate any BiU or proposal for 
amendment of the Constitution, The only mode of initiating a proposal for 
amendment is to introduce a Bill in cither House of the Union Parliament 

(c) Subject to the provisions of Art. 368. Constitution Amendment Bills 
arc to be passed by Parliament in the same way as ordinary Bills® lii other 
words, they may be initiated in either House, and may be amended Uke.othef 
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Bills, subject to the majority required by Art. 368. But for the s;«cial majority 
p^ribed^they m ust be passe d by both Jjous^Ike any othcr'BiU."'' ' 


regarding the passage of a Bill, the dcadlocic may be solved. by & hint sesiion 
^hetwo Hous«7 u is ctear'from Art. 102 (1), t^l the procedure for joint 

«ssion is applicable only to Bills for ordinary 'le^slalion which come 
undeTChap. 2 of Part V of theCoostirut lon, and not to Bills*’ foramendment 
of the Con stitution, which are governed by the self-contained procedure 
contained in Art. 368 (2). The requirement of a special majority in both 
Houses, in Art. 368 (2) would have been nugatory bad the provision as to 
joint session been available in this sphere. 

(d) The previous sa nct i on of th e President is not require d forj ntroducing 
in Parliament any Bill for amendment of the Constitution. — 

— (e)”Tbe requirement relating to ratification by the State Legislatures 


Fresident bound lo 
giTt Assent. 


in the case of an amendment of the Constitution, m order 
to signify the date when the amendment Bill becomes 
operative as a part of the Constitution, the Pre^dent’s 
power to veto a Bill for amendment of the Constitution has been taken away, 
by substituting the words ‘shall give his assent’ in Cl. (2) of Art. 368, as it 
stands after the Constitution (24lh Amendment) Act, 1971. 

There has been a historical cootros^rsy as to whether an amendment 
of the Cbnstitution, made in the manner provided for under Art. 368, must 
have to conform to the requirements of Art. 13 (2), as a ‘law’ as defined in 
I Cl. (3) of Art. 13; or, in other words, whether a Constitution Amendment Act 
would be void if it seeks to take away or is inconsistent with a fundamental 
Jrifiht enumerated in Part HI of the Constitution. 

^ A. TTntil the czse of Colak ?•: Cr"-! hH 

iag that no part of our Constitution was • , • ‘ . •: 

might, by passing a Constitution Arne- .. : ^ ■ s 


o; 
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the requirements of Art. 368, amend any provision of the , Constitution,. 

' Inciuding he" Fundamental Rights and Art. 368 itself.*'- 

Is Part m or any 'jfglds that ‘law’, in Art. 13“(2) referred to ordi- 

legislation made by Parliament as a legislative body 
and would not include an amendment ot the Consti- 
tution which was passed by the Parliament in its constituent capacity. ■ 


B. But,jn_Gq/flfcjy'flf/i’^.Cflse,lani,ajprityjofsixJ[udges^aspecM Bench 

of eleven o^rru'led the previous decisions® and took tte view that though 
the'fe“ls1ao express exception frqni t^^^^ ambit of Art. 368, the^Funda^meht'al 
Rights included in Part nf of the_ CqnstUutiqn canno^ rfatufe, 

be'subjecl to the'prpcess of amendment provided for in Art. 368 and'lhaf iF 

of such Rights is to be anierided,"a hew Constituent Assembly must be 
convened'for makin'g'a'hew Cdhstitutidn or radically changing iC '" ' ' * 
The majority, in Golak Nath’s case* rested its conclusion on the view 

.... ■. 'that ^he power to "amend the" Constitution “was also 'a. 

Golak Nath. '"legislative power conferred by Art. 245 by the Constitu- 

tion, so that a Constitutidh Amendment Act was also a ‘law’ within the purview 
of Art. 13 (2). 

C. After , the Golak Nath* decision, Parliament sought to supersede it 
by amending Art. 368 itself, by the Constitution (24th Amendment) Act, 1971,. 
as a'result of which an amendment of the, Constitution passed in accordance- 
With Art. 368, wili^not be ‘law!, within the meaning of Art. 13 and the validity 
of a Constitution Amendment Act shall not be open to question on the ground 
that it takes away or affects a fundamental right [Art. 368 (3)]. Even after 
this specific amendment of the Constitution, the controversy before the Supreme 
Court did not cease because the validity of the 24th Constitution Amendment 
Act itself was challenged in a case from Kerala ( Keshavan anda State of 

Kerfllc^), which was heard by another FuU Behcfi'^^ 
es ayanar a. djflej-ences on various points in the 

concurring judgments, the majority of the Full Court upheld the validity of 
the 24th Amendment and overruled the case of Golak Nath.* 


The quesUon h a s t hus been settled i n fa vour of the view, th at a Con stitution 
Amendment Act,. pas5ed.,by- Parliament, Js. not ‘law’ within the meaning of 
Art. 13. The majority, in Keshavananda's case,^ has upheld the validity of 
Cl. (4) of Art. 13 [and a corresponding provision in Art. 368 (3)], which had 
been introduced by the Constitution (24th Amendment) Act, 1971, and reads 
as follows; 


Nothing in this article (i.e.. Art. 13), shall apply to any amendment made under 
Aru 36S." 

can be amended by an Act 
?iid.the .validity of a. Constitutioii Amending Act cannot 
he ,questioncd_on the ground that that Act. invades or cncroacheTiipdn'any 
Fundamental Right. . , ' "’t . 

D. Another question which has been mooted since the case of Golak 
I\ath* is, whether, outside Part III (Fundamental Rights), there is any other 
provision of the Constitution of India Tvhich is immune from the process of 
amendment in Art. 368. Though the majority in Keshavananda’s case^ has 
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overturned the majority view in Go/ofc Wc/M that Fundamental Rights cannot 
be amended under Art. 36S, it has affirmed another proposition asserted by the 
majority in Golak Nath's ease,* namely, that— 

(i) Th ere are certain 6<^fe/efgra rgy of.the Coustitution^of India, which 
cannot be altered in exercise of the pov.er to amei^nT. 
“rf mder-AfrjSSnf, Iherclorc, \ ConstilSSS’^SST 

ConMimlon »Ucb Act seeks to alter tie basic structure or framc-worl!: 
ire not iiatedaUe. of Ihc Constitution, the Court would be entitled to annul 
^ it on the ground of ultra vires, because the word ‘amend', 
in Art. 368, means only changes other than altering the very structure of the 
Constitution, which would be tantamount to making a new Constitution. 

(li) These basic features, without being. exhaustive, are— sovereignty and 
territor ial integrity of India, the federal sy^em ^j udj dnlje view. 

"(ui)^ Ap'pl)^ this doctrine that judicial review is a basic feature of the 
Constitution of India, the majority in Keshavananda* held the second part of 
s. 3 of the Constitution (25th Amendment) Act, 1971, as invalid. The portion 
so invalidated read— 'and no law containing a declaration that it is for giving 
effect to such policy shall be called in question in any Court on the ground that 
it does not give effect to such policy". 

Art. 31C, which was introduced by s. 3 of the 25th Amendment Act, 
provided— <a) that if any law seeks to implement the Directive Principle con- 
tained in An. 39 (b>-<c), i.e., regarding sod^disiic control and distribution of 
the material resources of the country, such law shall not be void on the ground 
of contravention of Arts. 14, 19 or 31; (b) it further provided that if anybody 
challenges the constitutionality of any such law, the (feurt would be precluded 
from entering even into the preliminary question, namely, whether such law is, 
in fact, a law, ‘giving effect to’ Art. 39 (b) or (c), if on the face of the Act, there 
was a declaration of the Legislature that it is for giving effect to such Directive 
polity. In other words, by adding a declaration to an Act, the Legislature was 
empowered by the 25th Constitution Amendment Act, to deprive the Courts 
of their power to determine the validity of the Act on the ground that it con- 
travened some provision of the Constitution. The majority held that Art. 368 
did not confer any such power to take away judicial review, in the name of 
‘amending’ the Constitution.* 

The foregoing view of-lhe majority in Keskaxananda’s cose* is debatable 
as there is no express limitation upon the amending power conferred 
by Art. 368 (I); if it be supposed that there must be some implied limitations, 
it is difficult to appreciate how the Court, after holding that the Fundamental 
Rights did not constitute such inviolable part of the Constitution, could come 
to the conclusion that judidal review, which is an adjunct of Fundamental 
Rights, could be so considered. It would, therefore, be no wond*^— X^other 
FullBench oftheSuprcmcCourtcomesto overturn this ^ew in/' ’'s 

case,* on the grounds — f 

(i) that Art. 368 (1), as it stands amended in 1971, • 
not only the procedure, but also tbo ’power’ to amend the C 
ferred by Art. 368 itself and cannot be derived from 
as Art. 245; hence, the limitations, if any, upon the amending . 


146 INTRODUCTION TO THE CONSTITUTION OF INDIA 


found from Art. 368 itself and not from arty theory of implied limitations; 

(ii) that the word ‘repeal’ in Art. 368 (1) also makes it clear that ‘amend- 
ment’, under Art. 368, includes a repeal of any of its provisions, including any 
supposed ‘basic’ or ‘essential’ provision; 

(iii) that the Constitution of India makes no distinction between ‘amend- 
ment’ and ‘total revision’, as do some other Constitutions, such as the Swiss; 
hence, there is no bar to change the whole Constitution, in exercise of the 
amending power, which is described as the ‘constituent power’ [Art. 368 (1)] 
and that, accordingly, it would not be necessary to convene ,a Constituent 
Assembly to revise the Constitution in toto. 

The Indira G overnm en t sou ghtjo arrest these implications of, and the 
' fett ers sou ght to be imposed bn We' ^vefeignty of Parlia- 
The 42nd Amendment. a constituent body), by, Keshamnanda,^ by 

inserting two Cls. (4)-(5) in Art. 368, by_the.-42nd. Amendment Act, 1976.® 
Cl. (5) declares that ‘There shaU be no limltetion’J.^^ the corstituent power 
of Parh'amerit to amend” the provisions of tWs Constitution and that at any . rate, 
the validity of any Constitution Amendment Act ‘‘shall be called in question 
in any'cbutt'on^anji groiia3’’‘XCir(4)irHehce7w^^ a Constitution Ardehdihg 
Bill' seek's' to' replace the entire Constitution or its ‘basic features’, the Courts 
shall have no say in the matter, so long as the 42nd Amendment survives. 

It is in the above setting that we have to read the 45th Constitution Amend- 
ment BilP which the Janata Government brought, in order to restore the Keshava- 
ttanda^ position and also to introduce a requirement of Referendum to the 
People for the passage of a Constitution Amending Bill which sought to elfect 
any changes in certain specified features of the Constitution which were supposed 
to be basic, namely, its secular and democratic character; independence of the 
Judiciary, free elections and the Fundamental Rights in Part in. [It is striking 
that overturning the Golaknath*- and Keshavanmdd^ opinions, the Janata Go- 
vernment regarded the Fundamental Rights as ‘basic’]. Owing to the opposition 
of the two sections of the Congress in the Rajya Sabha, however, the relevant 
clauses of the 45th Amendment Bill which sought to amend Art. 368 failed to 
be passed. As a result, the text of Art. 368® remains where it stood after the 
42nd Amendment Act, with the following results: 

(i) Any part of the Constitution may be amended after complying with 
the procedure laid down in Art. 368, as amended by the 42nd Amendment Act. 

(ii) There are no express or implied limitations on this constituent power 
conferred by Art. 368, outside its self-contained provisions. 

(iii) No referendum or reference to Constituent Assembly would be 
required to amend' any provision of the Constitution. 

(iv) The validity -of any Constitution Amendment Act, duly passed 
according to the procedure laid down in Art. 368 shall not be questioned in any 
Court, on the ground of contravention of any Fundamental Right or on any 
other ground whatever. 


A Hlsforj’ ot Amend- Since its ‘commencement’ on Januaiy 26, 1950 

meats of the Cons- Constitution of India has been amended forty-four times 
titation since 1950 till the o/ 1976, by passing Acts of Parliament inthe 
manner prescribed by Art. 368.® 
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Since all these Amendment Acts have been mentioned, with full parti- 
culars, in Table IV, post, it is needless to reproduce them in the present Chapter. 
^ ^j'^Nevertheless, the 42nd, 43rd and the 44th Amendments must be given a 


tous is the amending power under the Indian Constitution, and how easy it is 
The 42aa Ameodaent extensive and vital provisions of the Constitu- 

tion, without any elaborate formalities, when the niliog 
Parly has a comfortable majority in the two Houses of Parliament 

The 42nd Amendment Act was practically a ‘revision’ of the Constitution, 
for the following reasons : 

(i) In extent, it introduced changes in the Preamble, as many as 53 
Articles, as well as the 7th Schedule. 

(li) As to substantive changes, U sought to change the vital principles 
underlying the 1949-Coaslitution:* 

I. Judicial Review of ordinary laws. It made, for the first time, a distinc- 
tion between Union and State laws, for the purpose of challenging their consti- 
tutionality on the ground of contraveation of any provision of the Constitution 
and provided, broadly, (a) that a High Court could not pronounce invalid any 
Central law, including subordinate legislation under sui^ law, on the ground 
of imcoQStitutiooality; (b) that the Supreme Court could not, in its jurisdiction 
under Art. 32, pronounce a State law os unconstitutional, unless a Central 
law had also been challenged in such proceeding. 

If any law was made to implement any of the Directives included in Part 
IV or in exercise of the new power under Art. 31D to ban anti-national activities 
or assodations the validity of such law could not be cbalienged on the ground 
of contravention of Arts. 14, 19, 31. 

Above all, an artificial majority of Judges was required both in the 
Supreme Court and the High Courts, in order to pronounce a law to be unconsti- 
tutional and invalid. 

n. Judici a l Review of Constitution Amendment Acts. By amending Art. 368. 
it was provided that a law, which is described as a Constitution Amendment 
Act, would be completely immune from challenge in a Court of law, whether on 
a procedural or substantive ground. Thus, even if such a Bill had not been 
passed in conformity with the procedure laid down in Art. 368 itself, nobody 
would be entitled to challenge it in any Court on that ground,— a position 
which is juristically absurd. 

HI. Fi mdamental Duties. For the first time, a Chapter on Fundamenpil 
Duties ^Art. SIA] was introduced injorder to counteract the siTeep ^ Fuada- 
mental RightsT Ev-en though no sanction has been appended to these Duties, 
it U obvious that if a Court takes these Duties into consideration along with 
fundamental rights, the scope of the free play of the rights would, to that extent, 
be narrowed down. 

IV. Fundamental Rie hts devalued. By expanding the scope of Art. 31C, 
it was provide^ n anyiawseeks t^ implement any of the Directive Princi- 
ples included in Part IV, such law would be altogether immune from judicial 
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review on the ground of contravention of Fundamental Rights. This is exactly 
the reverse of what was provided in the 1949 Constitution. The load on 
Fundamental Rights, in short, became ruthlessly heavy after the cumulative 
burden of Arts. 31A, 31B, 31C, 31D, 51A. 

V. Parliament given primacy in the matter of Privileges as against Courts. 

In several cases prior to 1976. the Supreme Court had claimed, for the Judiciary, 
the power to determine— {d) u'/w/ were the privileges of the Legislature, in 
accordance with those of the British House of Commons at the commencement 
of the Constitution of India; (b) whether any such privileges or its exercise 
was inconsistent with the provisions of the Constitution. The 42nd Amend- 
ment sought to eliminate judicial review on both grounds, by amending 
Arts. 105 and 194,— by omitting all reference to the ‘British House of Com- | 
mens’, and conferring on each House of Parliament and a State Legislature 
the power “to evolve its own privileges”.^® 

VI. Absolute Jurisdiction of administrative tribtmals. Another most 
serious encroachment on the supervisory powers of the superior Courts stands 
as a half-way house, because the Indira Government did not have sufficient 
time to make laws to implement the provisions of Arts. 323A-B, by which 
exclusive power was sought to be given to administrative tribunals to adjudicate 
certain matters, free from any control of the High Courts under Arts. 226-227 
and even of the Supreme Court save under Art. 136. 

Arts. 323A-B, however, are not self-executory and cannot be effective 
or take away the jurisdiction of the Couns so long as no law, as envisaged 
by Arts. 323A (2) (d) or 323B (3) (d), is made. 

When the Janata Party came to power towards the end of March, 1977, 
nie 43ra and 44tti they sought to take early steps to fulfil their election 
Amendments. pledge to undo the extensive mischief which had been 

done to the Constitution by the 42nd Amendment Act, as outlined above. 
But owing to the fact that the Janata Party had no majority,— not to speak 
of a 2/3 majority,— in the Rajya- Sabha, which was required to pass a 
Constitution Amending Bill under Art. 368,® their attempts in this behalf 
have been ehequered and only partially successful. The first step was abortive, 
namely, that the 43rd Amendment Bill which was introduced in the Zofe Sabha 
in April, 1977, had to be left over tiU the next Session, hoping ^o ^ain some more 
seats in the Rajya Sabha at the periodical election to be held to that House in 
the meantime. Eventually, the 43rd Amendment Act, 1977 was passed with 
the aid of the votes of Congress(0).» The attitude of that Party however 
changed, when the next BiU (viz., the 45th) was taken to the Rajya Sabha in’ 

. 1978,8 as a result of which this Bill was enacted, only in a truncated shape as 
the 44th Amendment Act, 1978. ^ ’ 


pe changes made by the 43rd and the 44th Amendment Acts are summa- 
nsed m Table IV, post. Briefly speaking,- 

V u u provisions 

which had been added by the, 42nd Amendment Act to curb judicial review 
e.g., Ans. 31D, 32A. 144A, 226A, 228A. •' 

(ii) pie changes made by the 44th Amendment Act are more extensive* 
(a) It has not only omitted some more of the Articles which had been 
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taicrtcd by the 42nd, e.g.. Arts. 257A. 32M. but also made amendments in 
Other Articles in order to restore those provisions to their ante-1976 text e p 
A rt. 226. *■’ 


(b) Apart from combating the mischiefs inlroduccd fay the 42Dd Amend- 
ment, the 44th Amendment Act has introduced additional changes, e.g., fay 
onuttiog the fundamental right to property in Art. 19 (1) (f) and Art. 31 (2>. 

(c) Since Janata failed tosccurethepassageofanumbcrofclausesof the 
45th Amending Bili, the stamp of the 42od Amendment on various provisions, 
such as Art. 368 still remains. Besides, the Janata Govcmment have them- 
selves, retained some of the provisions as amended fay the 42nd Amendment, 
which they considered to be beneficial, c.g.. Art. 74 ( 1 ); Art. 311. 

In order to find the correct constitutional position to-day, we must, there- 
fore, read the 42nd, 43rd and 44th Amendments together, in order to find the 
resultant. That ts exactly what has been done in the present Edition of this 
book. 

I t is evjd gotjhac, instead of being rigid.* as so me critics supposed during 
the early of the Constitution," the piwdure lor amendment has rather 
proved to be to* *- y-ui, ..'h.-AS, T/r*nany 
'meats j^e_bee • ' ' , 

ConstiWtion. • * • . .*• . . ’ 

-TtrPiniameQt nod to more than half of the State Legislatures, the apprehension 
of impartial observers should be not as to the difficulty of amendmeDt but 
as to the possilulity of its being used too ofiea either 
Daegrrf of fr«jQ«t achieve political purposes or to get rid of judicial 
Ameadoents. decisions” wWch may appear to be unwholesome to the 

party in power. Judges may, of coarse, err but, as has already been demons- 
trated, even the hipest tribunal is Ukely to change its views in the light of 
further experience.” In the absence of serious repercussions or emergent 
circumstances or a special contingency («.g-> to admit Sikldm — by the 35th 
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Constitution. wsi s C. 4S8; Sam v. State efJiaJajthat, 

3. Skut^ FrataJ y. Wot »//>*. A.T.«- H51 " 
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The question of rigidity or flexibility of the procedure for amendment prescribed by 
Art. 368 was so long clouded by the fact that the Congress Party had a monolithic control 
over the Legislatures both at the Union and in the States. It was this extraordinary fact 
that enabled them to overcome the double majority safeguard in Art, 368 (2), and to bring 
about 42.amendments in 26 years. The rigidity of the double majority requirement has, 
on the other hand, been demonstrated by the difliculties which the Janata Govern- 
ment 1977-78 had to face to obtain the passage of an amendment bill to do away 
with the undemocratic features of the 42nd Amendment, on which they had the support 
of the consensus of enlightened public opinion. It is to be noted that — 

(a) Art. 368 (2) requires that a Constitution Amendment Bill must be passed by 
the double majority in each House of Parliament, so that if the Janata Government fails 
to obtain that majority in the Rajya Sabha, it could not resort to a ‘joint sitting’ of 
both Houses, as prescribed by Art. 108 in the case of ordinary legislation. 

(b) The requirement of double majority may bo illustrated with the strength of 
the Janata Party in the Rajya Sabha in September, 1977. The Rajya Sabha having a 
total membership of 250 members (roughly), — ^under the first part of Art. 368 (2), a 
Constitution Amendment Bill could be passed only if at least 126 members voted for 
it. But since the Janata Party had a following of 41 only (roughly) in the Rajya Sabha, 
they could not rely on their own strength, in obtaining a passage of such Bill. 

The second part of Art. 368 (2) is no less, perhaps more, rigorous. It requires 
that 2/3 of the members who are present on the date of voting on the Constitution Amend- 
ment Bill and actually tender their vote, must vote in favour of the Bill. If so, the Bill 
could be passed only if 168 members voted in its favour; and that was too much for the 
Janata Party commanding only 41 members of their own. 

That is why the fate of the amendment Bill proposed by the Janata depended on 
the pleasure of the Congress Party. In order to avoid opposition from the Congress 
(O), the Janata Government, therefore, divided their proposals into two Bills. In the 
first instance, the less controversial proposals were included in the Bill which was passed 
in 1977 as the 43rd Amendment Act. The next Bill (45th Bill, which became the 44th 
Amendment Act, 1978), met with stiffer resistance because Congress (O) now joined 
hands wth Congress (1) to sabotage the more vital parts of this latter Bill,— thus 

defeating, for instance, the Clause which sought to amend Art. 368 itself, — ’to introduce 
referendum. 

The procedure prescribed by Art. 368 (2), j7er se, cannot therefore be described 
as flexible. 


For a fuller treatment, see Author’s Constitutional Amendment Acts, with a Critical 
Survey of the 42nd Constitution Amendment Act, 1976 (pp, 99-134). 

Sea Author’s Constitutional Law of India (P.H.I., 1977), pp, 169, 217. 

Cf. Jennings, Some Characteristics of the Indian Constitution, pp. 9-10. 

Cf. Ramaswami Aiyar’s Foreword to Krishnaswami Aiyar’s Constitution and Funda- 
mental Rights, p. ix. 


Thus, m Bengal Immunity Co. v. State of Bihar, (1955) 2 S.C.R. 603, the Supreme Court 
overruled its precious majority decision in State of Bombay v. United Motors (1953) 
S.C.R. 1069, as regards thepower of aStateinwhich goods are delivered forconsilmption 
to tax the sale or purchase of such goods though it is in the course of inter-State trade 
or conferee. It was observed in this case that there was no provision in the Constitution 
to bind the Supreme Court by its own decisions. 
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^HEJINION_EXECUTiyE 


1. Tbe president and the Vice-President. 


■ ■ _consist_of:— 

of.both,Hqti«^of_.Parliament; and (^^the 
eleaed members of the Le gslatlve Assemb lies of the States [Art. 541- ~ " 

As far as practicable, there shall be Uniformity of rtpresenWion of the 
different States at the election, according to the population and the total 
number of elected members of the Legislative Assembly of each State, and 
parity shall also be maintained between the State as a whole and the Union 
fArt 55}. This second condition seeks to ensure that tbe votes of the States, 
in the aggregate, in the electoral college for the election of the President, shall 
be equal to that of the people of the country as a whole. InjWs ,way, the 
P/es ldent.shall.be.Ajepfeseafative.of.lhe.BatIon as.well.as a represent^ive of 
the_ people.ia thg_diffefeat.Statea.^ It also gives recognition to the status of 
the States in the federal system. 

The system of iodirect election was criticised by some as falling short 
of the democratic ideal uuderlying universal franchise, but indirect election 
was supported by the framers of the Constitution, on the following grounds — 
(i) Direct election by an electorate of some 320 millions of people would 
mean a tremendous loss of time, energy and money, (ii) Under the system of 
responsible Government introduced by the Constitution, real power would 
vest in tbe ministry; so, it would be anomalous to elect the President directly 
by the people without giving him real powers * 

In o rdento be qualifiedJor-eIccUon as President, a person must — 

(®) tS— ^ citizen of India, 
for have completed the aje of thirty-five years; 

' (c) be qualified for election as a member of the Hotse 

of the people; and 

(d) must not hold any office of profit under the Gover nm en t of India cr 
the Government of any State or under any local or other authority subj ect tpj^ 
control of a ny of t he said Governments [Art 58] _ 

But a sitting President or Vice-President of the Union or the 
ofany State ora Minister either for the Union or for any State 1$ not 
for election as President [Art. 5Sj 
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The President’s term of office is five years from the date onw^hhe 

Term of Office of enters iipon Ms office; but he is eligible for re-elecUon*^ 
President. [Arts. -56-57]. _ 

The President’s office may terimnate witMn the term of five 5 'ears m either^ 

of tss'o. ways?— - . • ^ i, -ir 

” J(iV. By resignation in -writing under Ms hand addressed to the vice- 

President of India. 

(ii) By removal for violation of the Constitution, fe.the,j)rpcess ot 

impeachment [Art. 56]. . _ , 

■‘■'""'An impeachment is a quasi-judicial procedure in Parliament. Emer 

■“ " ■ ' House may prefer the charge of violation of the Consti- 

'iffition before the other House which shall then either 
investigate the charge iteelf_or cause the charge to be 
investigated. _ 

But the.charge.cannqt preferred by a House unless — 

(a) a resolution containing the proposal is moved after "a 14 days’ notice 
in wrifing signed by not less than i/4 of the total number of members of that 
House; and" 

(bj the resolution is then passed by a majority of not less than 2 p o f 
the total iMmberiliiliprtlie^H 

iiie President shaU have a right to appear and to be represented at such 
investigation. If, as a result of the investigation, a resolution is passed by not 
less than 2/3 of the total membership of the House before wMch the charge 
has been preferred declaring that the charge has been sustained, such resolution 
shall have the effect of removing the President from Ms office ^Yith effect from 
the date on wMch such resolution is passed [Art. 61]. 

The President shall not be.a member of either House of Parh’ament or of 


Procednre 

peachment 

President. 


for 

of 


Conditions of Presi- 
dent’s Office. 


a House of the Legislapire of any State, and if a member of either House oT" 
Parliament or of a House of the legislature of an^ State” 
be elected President, he shall be deemed to have -vacated 
his seat in that House_on the date on which he enters 
upon his office as President. The President shall not hold any other office of’ 

profit [Art. 55 (1)]. - 

The President shall be entitled without payment of rent to the use of 
his official residence and shall be also entitled to such emoluments, allowances 

Emoluments and Allow- as may be determined’ by Parliament by 

ancesofPresideni. provision m that behalf is SO made, such 

emoluments,® allowances and privileges as are specified 
in the Second Schedule of the Constitution. The emoluments and, allowances 
of the President shall not be dimimshed during his term of office [Art. 59 (3)]. 

_ '^^^^^^•dent s Pension Act, 1951, provides for the payment of an annual 
pensionofRs . l5,000toa pemoniyho held office as President, on the expiration 
of his term or on resignation, provided he is not re-electedJo,the office. 

Vacancy in the Office vacancy in .the office ofjhe President may be 

of President. caused in any of the following ways^ ' " 

(i) On the.expiiy'qf'Ms'term of five years. ’ ’ ' 

(ii) By Ms death. 
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(iii) V!, 

(iv) \ ■ ■ . . ■ . 

(v) (, •• .r r ■ • ■ , : of his election as President 

[Art. 65 (I)}. 

(a) the vacancy is going to be caused by the expiration of the 

term of the sitting President, an election to fill the vacancy must be completed 
beforq^the expiration of the term [Art. 62 (I)]. But in order to present an 
‘interregnum’, owing to any possible delay in such completion, it is provided 
that the outgoing President must continue to hold ofEce, notwithstanding 
that his term has expired, until his successor enters upon his office [Art. 56 
(1) (c)]. (^ere is no scope for the Vi^President getting a chance to act as 
Resident Jn this case.). _ 

(b) In case of a vacancy arising by reason of any cause other than the 
expiry of the term of the incumbent in office, an election to fill the vacancy must 
be held as soon as possible after, and in no case later than, six months from 
the date of occurrence of the vacaoQf. 

J[Bimcdiately.anecjuchjwcancy wises, say, by the death of the President, 
and until a new P resident is elect ^ a s ubove, it is fhe Vice-Preside nt w ho' 
shall act as Presiden t_[Art. 65 (1)]. It is needless to_ point out that the new 
Presideni whojs elected shall be entitled to the full term of five years from the 
^date he enters upon his office. 

(c) "^part from a permanent vacancy, (he President may be temporarily 

— •- vs. ^ r. — T-ju, il lness Of 

• • lymetims 


it, shall be 

• • • rcsentation 

• • • utfiiselw 

esWent " * 

** ** ' much as the State Legislatures shall have no part in it. 

The Vice.PreMdentjhall be electcdj>y an electoral college consisting of the 
mem' «/im 

, • • • ■ as 

]?; 

Qaali ' • • • * of 

Electl « ... or 

PresIt 

But while in order to be a President, a person must be qualified for elec- 
tion as a member of the House of the People, in order to ^ Vice-Presideat, 
-*•- — — V,- nf .Ctntpt; The 


tVhftber a Member 
of Lc^lattfre may 
become President or 
Vlce-Presldest. 


cannot be combined iri one person- Jn case a member 
of the Legislature is elected President or Vice-President, 
he shall be deemed (o hasu vacated his seat in that House 
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of the Legislature to which he belongs on the date on which he enters upon nis 
oiBce as President or Vice-President [Arts. 59 (1); 66 (2)]. 

The term of office of the Vice-President is five years. His office may 
terminate earlier than the fiixed term either by iresigna* 
Term of Office of {ion o'r by removal. A formal impeachment is not 
'Vice-President. required for his removal. H^may bejemove^^ 

resolution of the Council of States p^ed by a majority“of its members and 
agreed to by the Hoiise of the People [Art. 67, ^ov. (b)]. _ 

Though there is no specific provision (corresponding to ^L_57) making 
a Vice^reiidenT ciigibieJbr re-election, the ExplanationTo . Art,_66_suggests 
thafa sitting Vice-President is eligible for re-election and Dr. S . Rad hak risHnan 
was, in fact, elected .for a second-term in 1957,. 

^ The" V ice-President is the hig hest d ignitary of India, coming next after 
the President [see Table VUTT „No. functions me, however, attachedToThe 
office of t he Vice-P resident as such.' Tfae.nbrmarfuhci- 
Fimcf ions of the Vice- Vice-President is to act as the cjc-oj^^o^Chaif- 

™ * man of the Council of States. But if there occurs any 

vacancy in the office of the President by reason of his death, resignation, 
removd dr otherwise, the Vice-President shall act as President' until' a'hew 
freshens is elMted 'and'enters upon ffis office. 

^^'Vice-President shall discharge the f mictions of the Presideirt during 
the_tempprary. absence joLthe President, illness or any other cause by f^on 
of which he is unable to discharge his functions [Art 65]. Mb* machinery 
having been prescribed by the Constitution to determine when the President 
is unable to discharge his duties otving to absence from India or a like cause, it 
becomes a somewhat delicate matter as to who should move in the matter on any 
particular occasion. It is to be noted that this provision of the Constitution 
had not been put into 'use prior to 20th June, 1960, though President, Dr. 
Rajendra Prasad had been absent from India for a considerable period during 
his foreign tour in the year 1958( It was during the 15-day visit of Dr. Rajendra 
Prasad to the Soviet Union in June 1960, that for the first time, the Vice- 
President, Dr. Radhakrishnan was given the opportunity of acting as the 
President owng to the ‘inability’ of the President to discharge his duties. 

The second occasion took place in May, 1961, when President Rajendra 
Prasad became seriously ill and incapable of discharging his functions. After 
a few days of crisis, the President himself suggested that the Vice-President 
should discharge the functions of the President until he resumed his duties. 
It appears that the power to determine when the President is unable to discharge 
his duties or when he should resume his duties has been understood to belong 
to the President himself. 


^Yhenihe_Vice:Presjdent acts as, or discharges the functions of the 
Emolamcnfs. President, he' gets' the emdluments of the President; 

otherwise, he gets the salary of the Chairman of the Council of States.’ — ' — 
When the Vice-President thus.acts as.^r discharges'the functions of the 
President he shall cease to perform Uic duties of the Chairmad oftli? Council 
of States and then the Deputy Chairmanof ibe Coundl of StoTeVihih SaWif^ 
Chairman [Art.- 91]. • 
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l><uibts aad dlspcto 
nIattBg to or coo* 
oected vli& t&e elec* 
tlOQ of a Presideat or 
Vice>PresIde&t. 


Determination of doubts and disputes relating 
to the election of a President or Vice-President is dealt 
with in Art. 71» which provision has undergone changes 
made by the Constitution (39th Amendment) Act, 1975 
and the 44th Amendment Act, 1978: 

I. Frior to August I97S, the dedMon of election disputes relating to a 
President or Vice-President was vested in the final and exclusive jurisdiction 
of the Supreme Court. 

n. The 39lh Amendment Act (coming into force on August 10, 1975) 
Tie 39 ih Ameodaieat. jurisdiction of the Supreme Court over tWs 

matter and exdnsively vested it in a body to be set up by 
Parliament by law in this behalf No such law, however, could be passed 
during Mrs. Gandhi’s lime up to 1921/ 

. . IIL By the^th Amendment Act, 1978, the Janata 

Government has restored the text of Art. "1 to its 
pre-1975 form, so that— 

(a) S uch disput es shall be decided by the Supreme Court. whose, juris- 
diction shall be exclusive and fined. 

" (6T~' No sneh ^spute can be raised on the ground of any vacancy in the 

electoral college which eleded the Prerident or Vic^President. 

^c]nr the ‘election of a President or the Vice-President is declared 
void by the Supreme Court, acts done by him prior to the date of such 
decision of the Supreme Court shall not be Invalidated.) 

(d) Barring the decision of such disputes, other matters relating to the 
election of President or Vice-President may be regulated by law made 
by Parliament. 


aBdJ latles,oC,thcJrcsldmt^ 

Nature t T s 'i • I “ ^ 

oftheV. " ' ■ ; ••••• I 


by th e LeiSaturc, but the business of the ’Executive in a modem Slate is not 
aslimple as it was in the days of Aristotle. Ovdng to the manifold wpansion 
j - ~e fh. nil rMiduaty functions have j)r^icaliy_pa^d 

...... , • executive power may, therefore, be 

; .V ” • onlhrbusiness of governmeht^jor* 

•; State*, weepting functions which are 

vested by the Constitution in any other authority. The ambit of the executive 
power has been thus explained by. car Supreme Court*— 

~ .. mn fiT wbat etecuti>e fuoctlon 

' ^mmeatal 

. I . ofeourse. 
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Before we take up an analj'sis of the different powers of the Indian 
Coasutntional Limi- President, we 'should note the conslitutwnaJ liinita- 
tations on President’s tioiis under which he is to exercise his executive 
poivers. powers. 

I7rstly, he must exercise these powers according to the Constitution 
[Art. 53 (1)]. Thus, Art. 75 (1) e.xplicitly requires that Ministers (other 
the Prime Minister) can be appointed by the President, pnly^ on the a^iis 
of tlie Prime Mnister..^^ There "will be a violation of this provision if^ the 
Pr^uTent appoints a person as Minister from outside the lisP subimtted 
by the Prime Minister. If jthe. President -vnolates. any .of _the mandatory' 
provisions ofjthe_Cqiistitutipn,Jhe liable to be removed by tte process 

of impeachment. 

'■""Tecoird/j’. the executive powers shall be «ercised by the Presid ent of 
IndioTuilgccordance mth r/;e advice of his Council of Ministers [Art. 74^)]. 

i. Prior to 1976, there n’as no express provision in the Constitution tEat 
the President w’as bound to act in accordance with the adrice tendered by' the 
Council of Ministers, though it was judicially established® that the President 
of India was not a real executive, but a constitutional 
The 42Da Amendment, head, who was bound to act according to the adrice of 
Ministers, so long as they commanded the confidence of 
thejmajority in the House of the People [Art. 75 (3)].® The 42nd Amend- 
ment Act, 1976 amended Art. 74 (1) to'clarify this position. 

Art. 74 (1), as so amended, reads: 

"There shall be a Council of Ministers with the Prime Minister at the 
head to aid and advise the President who shall, in the exercise of hisfim^^, 
act in accordance with such advice.” . 

, . n. The Janata Government has retained the 

foregoing text of Art 74 (1), as amended by the 42nd 
Amendment Act. But by the 44th Amendment Act, a Proriso has been added 
to Art. 74 (1) as folloivs: 

"Provided that the President may require the Council of Minister^ to re- 
coiisider_sucli advice, either gmerally or othenvise, and the President shaUldct 
in accordaiice with the advice tendered after ^ch recohsiderdtidn.” ' " 

The net result after the 44th Amendment, therefore, is that e.xcept in cer- 
tain marginal cases (to be noticed presently), the President shall have no power to 
act in his discretion in any' case. He must act according to the adrice given to 
him by' the Council of Alinisters, headed by the Prime Minister, so that refusal to 
act according to such adrice will render him liable to impeachment for violation 
of the Constitution. This is subject to the President’s new power to send the 
jadvice received from the Council of Alinistets, in a particular case, back to 
them for their reconsideration; and if the Council of- Ministers adhere to their 
previous advice, thePresident shall 'have no option but to act in accordance with 

such advice. The power to' return for reconsideration can be exercised only 
once, on the same matter. 

It may be said, accordingly, that the powers of the President will be the 
^vvers of his Mimsters, in the same manner as the prerogatives of the English 
Crown have become the ‘privileges of the people’ (Dicey.) An inquiry' into the 
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powers of the Union Government, therefore, pre-supposes an inquiry into the 
provisions of the Constitution which vest powers and functions in the 
President. 

The various powers that are incinded within the comprehensive expression 
‘executive povw’ in a modem ^te have been classified by political scientists 
under the following heads: 

. ■ ■ • , ■ 






(C) 


umuw:i_oi_ivat. 

Legislative powej^.^^t the^sum '—t ■. r , i " t 

E«gSIature,_ initiation .of.and as • • * , •. i* 

^d)- Judicial power, i.e., granting of, , :r, .. * 

convicted of crime. 

The Indian Constitution, by its various provisions, vests power in the 
hands of the President under each of these heads, subject to the limitations 
just mentioned. 

Administrative Power. In the matter of administration, not 
being a real head of the Executive like (he American President, th^ Indian 
President shall not have any administrativ'C function to discharge nor sba!l_he 
have that p ower of control and supervision over the Dcparttncnts of thcGovcrn- 
ment as the American President possesses^ But though the various Depart* 
raents oi tjovemmeot of the Urn'orTwlflbo carried on under the control and 
responsibility of the respective Ministers in charge, t)u President will remain 

*1 . r..... M,. « .r.t . . 1 . • •’ 

j . . ... . I • . ■ ■■ V 

. , , .. ^ . .. . r .... 

ment of India will be to see whether it is expressed in the name of the President 
and authenticated in such manner as may be prescribed by rules to be made 
by the President [Art. 77J. For the same reason, all contracts and assurances 
of property made on behalf of the Government of India must be expressed to 
be made by the President and executed tn such manner as the President may 
direct or authorise [Art. 299]. 


Miruster 
(Tomptre 
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jf States. .„(xi) The Ciucr_ Election 
e. Election CommissioOw'fxiO'A Special 
Tribes. jCxiii) A C ommission to r eport 


160 INTRODUCTION TO THE CONSTITUTION OF INDIA 

on the administration of Scheduled Areas, (xiv) A Conmission to_ inve^g|te 
info the condition of „ backward _classes. (xv) A Commission on Official _ 
Language, (xvi) Special Officer .for„ linguistic minorities. 

In making some of the appointments, the President is required by the 
Constitution to consult persons other than his miniSters-as^ well. Thus, in 
appointing the Judges of the Supreme Court the President shall consult the 
Chief Justice of India and such other Judges of the Supreme Court and hf 
the High Courts as he may deem necessary [Art, 124 (2)]. These conditions 
will be referred to in the proper places, in connection with the, different 
offices. 

The President shall ^a,lso have the power to remove (i) his Mimsters, 
individually ; (ii) the Attorney-General for India; (iii) the Governor of a State; ■ 
(iv) the Chairman or a member of the Public Service Commission of thq Union , 
or of a State, on the report of the Supreme Court; (v) a Judge of the Supreme 
Court or of a High Court or the Election Commissioner, on an addr^ of 
Parliament. 

■ ■ ' It is to be noted that besides the power of appointing the above specified 
functionaries, the Indian^Constkutiqn.does not vest in the President, any 
, absolute power to appoint /«/er/or of the Union 

No ‘Spoils System’. found in the American Constitution. The 

Indian Constitution thus seeks to avoid the undesirable ‘spoils system’ of 
America, under which about 20 per cent of the federal civil offices are filled 
in by the President, without consulting the Civil Service Commission, and as a 
reward for party allegiance. The Indian Constitution avoids the vice of the 
above system by making the ‘Union Public Services and the Union Public. 
Service Commission! — a legislative subject for the Union Parliament, and by ' 
making it obligatory on the part of the President to consult the Public Service 
Commission in matters relating to appointment [Art. 320 (3)], except in certain 
specified cases. It is competent for the Legislature to prescribe rules as to the 
recruitment and conditions of service of the holders of all offices for which 
specific provision is not made by the Constitution itself. If in any case the Presi- 
dent is unable to accept the advice of the Union Public Service Commission, 
the Government has to explain the reasons therefor in Parliament. In 
the matter of removal of the civil servants, on the other hand, while those 
serving under the Union hold office. during the President’s pleasure, the 

President’s pleasure by laying down' certain 
condition and procedure subject to which only the pleasure may be exercised 
[Art. 311 (2)]. — 

..(II)-" The Military Power. The military powers of the Indian President 
slmll be lesser than those of either the American President or of the English 
Crown. - • r 

The supreme command of the Defence Forces is, of course, vested in the 
President of India, buUhe Constitution expressly lays down that the exercise 
of tffis power shaU be regulated by law [Art 5312)]. This means that 'thoSih 
.t^eftesi^Ont may have theppwer to take action as todeclaration'of 'war oT' 

to remkte the Defend Forces, ifis coihpetent fofTarliffifient- 

to regulate or, control the exercise of such power's.' The'PfesidenVs powers'as 
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Conra^nder-in-Chief cannot be constnied, as in the U.S.A., as a power inde- 
pende— - — ' 

wjtbc ■ r ■ . ■ . ■ • . * . . , . ■ 

the F ‘i- ^ ’ ' _ ’ 

invbl , ■ ■ . • . • • ; ' ... . ' 

an^ maintenance of the Defence Forces. 

Diplomatic Power. T he d iplomatic power is a very wide 
subject and is sometimes spoken of as'identical with the power over foreign 
' or external affairs, which comprise “ail matters which bring the Union into 
A relation with any foreign country’*. The legislative power as regards these 
matters as well as the power of making treaties and implementing them, of 
course, belongs to Parliament. But though the final power as regards these 
things is vested in Parliament, the Legislature cannot take the initiative in 


Again, though diplomatic representation as a subject of legislation 
belongs to Parliament, like the heads of other States, the President of India 


” -?ttA o\ .1.- 't tprTvr t— 


of Powers underlying the Constitution of (he United States, Ihe legislative 
pow.rs_pf the Indian President are various and may be discussetf under the 
fofiowing heads: 

Summoning, Prorogation, Dissolution. 

Like the English Crown our President shall have the power to summon 
or prorogue the Hous_es of Parliament and to dissolve the lower. Housc'r“He 
■shall'also havelte power to summon a joint silting of both Houses of Parlia- 
ment in case of a deadlock between them [Arts. 85, 103J. 

The Opening Address. 

The President shall a ddres s both louses of Parliament assembled to- 
g efherT aniMrTTfgt^e'ssrSnaftereacfigegeral election (o the House of the People 
and "at the commencement of (he fint session of each year, and "inform Par- 
liament of the causes of its summons” [Art. 87]. 

The practice during the last three decades shows that the President’s 
Opening Address will be used for purposes similar to those for which the ‘Speech 
from the Throne’ is used m ‘ 

Cabinet for the session and 

'matters of general poli cy or _ * * 

"Constltulion to make rules for allotting time “for discussion of the matters 
referred to in such address and for the precedence of such discussion over other 
business of the House.” 
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(c) The Right, to Address and to Send Messages. 

Besidcsthc right to address a joint sitting of both Houses at the comnveMe- 
meat of the first session. The President shall also have the right to address 
cither House or their joint sitting, at any time^ and to require the attendance 
of members for this purpose [Art. 86.(1)]. This right is no doubt borrowed 
from the English Constitution, but there it is not exercised by the Crown except 
on ceremonial occasions. 

Apart from the right to address, the Indian President shall have the right 
to send messages to either House of Parliament either in regard to any pending 
Bill or to any other matter, and the House must then consider the message 
“with all convenient despatch” [Art. 86 (2)]; Since the time of George III, 
the English Crown has ceased to take any part in legislation or to influence 
it and messages arc now sent only on formal matters. The American 
President, on the other hand, possesses the right to recommend legislative 
measures to Congress by messages though Congress is not bound to accept 
them. 

The Indian President shall hav^the power to send rnessages not only 
on legislative matters but also ‘otherwise’. Since the head of the Indian 
Executive is tcprcsciitcd in Parliament by his Ministers, the power given to the 
President to send messages regarding legislation may appear to be superfluous, 
unless the President has the freedom to send message differing from the 
Ministerial policy, in which case again it will open a door for friction between 
the President and the Cabinet. 

It is to be noted that during the first twenty-nine years of the v/orking 
of own, Constitution, the President has not sent any message to Parliament nor 
addressed it on any occasion other than after each general election and at the 
opening of the first session each year. 


{d) Nominating Members to the Houses. 

Though the main composition of the two Houses of Parliament is elective, 
cither direct or indirect, the President has been given the power to nominate 
certain members to both the Houses upon the supposition That adequate 
representation of certain interests will not be possible through the competitive 
system of election. Thus, 

(i) In the Council of States, 12 members are to be nominated by the 
President from persons having special knowledge or practical experience of 
literature, science, an and social service (Art. 80 (I)]. (ii) The President fs also 
empowered to nominate not more than two members to the House of the 
People from the Anglo-Indian community, , if he is of opinion that the 
•Anglo-Indian community is not adequately represented in that House 
[Ans. 331, 334J.‘« 


.,{c) ''lMying Reports, „eic.. before Parliament. 

• The President is brought'into contact ’with Parliament also through Y. 
powxr and duty to cause certain reports and sfatements to be laid" befo 
i arhament, so that Parliament may haye the opportunity of taking its' aetk 
upon them. Thus, it is the duty of the President to cause to be laid befo 
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.parliament^a) -the Annual Financial Statement and the Supplementary 
Statement, if any; (b) the report of the Auditor-General relating to the accounts 
of the Government of India; (c) the recommendations made by the Finance 
Commission, together with an explanatory memorandum of the action taken 
thereon; (d) the report of the Union Public Service Commission, expfaim'ng 
the reasons 'where any advice of the Commission has not been accepted; 
(e) the report of the Special Officer for Scheduled Castes and Tribes;.(0 
report of the Commission on backward classcs^g) the report of the Special 
Officer for linguistic minorities. 

if) Previous section Jo Legislation. 

The- Constitution r equire s the p^ous janction o r reco mmendation of 
the President for introducing Jegislaiion on some matters, thoughTof cb^e, 
the Courts are debarred from invaUdatiog any legislation on the ground that 
the previous sanction was not obtained, where the President has eventually 
assented to the legislation [Art. 2SSJ. !niese_matters_afe; 

■'i' / jjj^alteration of boundaries, 

\ I • •• •.* power of reeonujtending such 

■ • table him to obtain the views 

of the affected States before initiating such legislation. 

(ii) A^onffy.JiIUAri..I17_(l}J. 

(iii) A Bill which would Involve expenditure from the Consolidated 
Fund of I n’gTa'eve'o tbQughJt.inay-not, stnctly speaking, be a Money-Bill 
[Art. 117(3)]. 

(iv) A Bill affecting taxation in which States are interested, or affecting 
the principles laid down for distributing moneys to the States, or varying the 
meaning of the expression of ‘agricultural income* for the purpose of taxation 
of income, or imposing a surcharge for the purposes of the Union under Chap. I 
of Part XII [Art. 274 (1)J. 

(v) State Bills imposing restrictions upon the freedom of trade [Art. 304, 
Proviso]. 


the Indian 
ent of the 
.President, 
be entitled 


forrecottsidetsttoD of the Houses, with or without a message suggesting amend- 
ment^ Xhlonej^Bill cannot be returned for reconsideration 

Tn case of fiii). Ifthe B ill iTpassed again by both Houses £f_ParIume=L 
with or without amendment and again presented to the PrcsidcntjjM^£^ 
t5E-DbngaturyTipotrhlmrto'‘3ecrare his assent to u [Art. Ill] ^ '* 

Gcncfaliy spMkihg, the object of arming the Executive with. 
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is to prevent hasty and ill-considered action by the Legislature. But the 
necessity for such power is removed or at least lessened 
Natnre of the Veto Executive itself initiates and conducts Icgisla- 

P®""' tion or is responsible for legislation, as under the Parlia- 

mcntaiy or Cabinet system of Government. As a matter of fact, though a 
theoretical power of veto is possessed by the Crown in England, it has never 
been used since the time of Queen Anne. 

Where, however, the Executive and the Legislature arc separate and inde- 
pendent from each other, the Executive, not being itself responsible for 
the legislation, should properly have some control to prevent undesirable 
legislation. Thus, in the Untied States, the President’s power of veto has 
been supported on various grounds, such as (a) to enable the President to 
protect his own office from aggressive legislation; (b) to prevent a particular 
legislation from being placed on the statute book which the. President considers 
to be unconstitutional (for though the Supreme Court possesses the power to 
nullify a statute on the ground of unconstitutionality, it can exercise that 
power only in the ease of clear violation of the Constitution, regardless of any 
question of policy, and only if a proper proceeding is brought before it after 
the statute comes into effect); (c) to check legislation which he deems to be 
practically inexpedient or, which he thinks docs not represent the will of the 
American people. 

From the standpoint of effect on the legislation, executive vetos have 
been classified as absolute, qualified, suspensive and pocket vetos. ' ~~ 

(A) Absolute Veto. The English Crown possesses the prerogative of 
absolute veto, and if it refuses assent to any bill, it cannot become law, 
notwithstanding any vote of Parliament. But this veto power of the CrowiT 
has become obsolete since 1700, owing to the development of the Cabinet system, 
under which all public legislation is initiated and conducted in the Legislature 
by the Cabinet. Judged by practice and usage, thus, there is at present no 
executive, power of veto in England. 

(B) Qualified Veto. A ve to is ’qualified’ when it can be overridden by 
an extraordinary' majority of the Legislature and the Bill can be enacted as 
law with such majority vote, overriding the executive veto. The veto of the 
American President is of this class. When a.Bill is presented to the President, 
he may, if he docs not assent to it, return the Bill within 10 days, with aVtate- 
ment of his objections, to that branch of CongresVin which it orininated. 
Each House of Congress then reconsiders the Bill and if it is adopted again in 
each House, by a two-thirds vote of the members present,— the Bill becomes a 
law, notwithstanding the absence of. thcircsident’s, signature. The qualified 
veto is then overridden. But if it fails to obtain that two-tliirds majoritv, the 
veto stands and the Bill fails to become law. In thc rcsult7the qualified Veto 
serves as a means to the Executive to point out the defects of the Iccislation and 
to obtain a reconsideration by the Legislature, but ultimately the extraordinary 
majority of the Legislature prevails. The qualified veto is thus a useful device- 
m the United States where the Executive has no power of control over the 
Lcgisl.vurc, by prorogation, dissolution or otheivvise. 

(C) Suspensw Veto. A veto is suspensive when the cxccutisc veto 



THE UNION EXEOmVE 


can be ovenridd enj vf’ the Le gislature by an oridinarv mai oritv. To this type 
belongs the veto power of the French President. J&.vponjij^nsldcration. 
Parliament passes the Bill again by a simple majority, the President has no 


simply withholding a Bill presented to the President during the last few , 
days of the session of Congress the President can presmt the Bill to 
become law. 

The veto pow’er of the Indian President is a combination of the absolute, 
jjj suspensiveandpoeVetvetos. Thus,— 

(i) As IQ England^ there would be an end to a Bill if 
the President declares that he withholds his assent from sL Though such 
refusal has become obsolete in England since the growth of the Cabinet sj'stem 
under which it is the Cabinet itself which is to iojiiate the legislation as well 
as to advise a veto, sach a provision was made in the Gos'emroent of India 
Act, 1935. Again, notwithstanding the Introduction of full Ministerial res* 
ponsibility, the same provision has been incorporated in the Constitution of 
India. Normally, this power will be exercised only in Jhe..case ,o f Jpris'ate* 
'members* bills. In. the case of a Gos’emment Bill, a situation may, howestr, 
be ima^ned, where after the passage of a Bill and before it is assented to by the 
President, the Ministry resigns and ^e next Council of Ministers, commanding 
a majority in Parliament, advises the President to use his veto power against the 
Bill. In such a contingency, it would be constitutional on the part of the 
President to use his >eto power even though the Bill had been duly passed by 
Parliament.*^ 

(ii) If, however, instead of refusing his assent outright, the President 


States insofar as no extraordinary majority is required to effect the enactment 
of a returned Bill. The effect of a return by the Indian President is thus 
merely ‘suspensive’. [As has been stated earlier, this power is not mailable 
in the case of Mon^ Bills.] 


. ■ . . I • ^ 

w'ould be able to exercise something like a ‘pocket veto’, by simply 
the Bill on his desk for an indeiinitc time, particularly, if he finds — 
Ministry is shaky and is likely to collapse shortly. 
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(B) Disallowance of State Legislation. Besides the power to veto Umon 
legislation, the President of India shall also have the power of disallowance or“ 
return for reconsideration of a Bill of the State Legislature, which may have 
been resened for his considcration_by the Governor of the State [Srt. 200]. 

Reservation of a State Bill for the assent of the President is a discretionary " 
power of the Governor of a State. In the case of any Bill presented to' the 
Governor for his assent after it has been passed by both Houses of the Legislature 
of the State, the Governor may, instead of giving his assent or withholding his 
assent, rcsen'c the Bill for the consideration of the President. 

In one case reservation is compulsory, viz., where the law in question 
would derogate from the powers of the High Court under the Constitution 
[Art 200]. 

In the case of a Money Bill so reserved, the President may either declare 
his assent or withhold his assent. But in the case of a Bill, other than a Money 
Bill, the President may, instead of declaring his assent or refusing it, direct the 
Governor to return the Bill. to. the Legislature for rcconsideratiom ^In . this 
latter caserthe Legislature must reconsider the Bill withih six months andj_f 
It is passed again, the Bill shall bc .presented to the President again. .But it 
shall not be obligatory upon the President to give his assent in this case too 
[Art. 20!]. •' 

It is clear that a Bill which is reserved for the consideration of the President 
shall have no legal effect until the President declares his assent to it. But no 
time limit is imposed by the Constitution upon the President either to declare 
his assent or that he withholds his assent. As a result, it would be open to 
the President to keep a Bill of the State Legislature pending at his bands for 
an indefinite period of time, without expressing his mind. 

In a strictly federal Constitution like that of the Um'ted States, the States 
arc autonomous within their sphere and so there is no scope for the Federal 
DlsaiioMncc of suite Executive to veto measures passed by the State Legisla- 
LcrJshtloa. turcs. Thus, in the Constitution of Australia, too, there 

is no provision for rcsen'ation of a State Bill for the assent of the Governor- 
General and the latter has no power to disallow State Legislation. 

But India has adopted a federation of the Canadian type. Under the 
Canadian Constitution the Governor-General has the power not only of refus- 
ing his assent to a Provincial legislation, which has been reserved by the Gover- 
nor for the signification of the Govemor-Gcnerars assent, but also of directly 
disallowing a Provincial Act, even where it has not been resers’cd by the Gover- 
nor for his assent. These powers thus give the Canadian Governor-General a 
control over Provincial legislation, which is unknown in the United States of 
America or Australia. This power has, in fact, been exercised by the Canadian 
Governor-Gcncral not only on the ground of encroachment upon Dominion 
powers, but also on grounds of policy, such as injustice, interference with the 
freedom of criticism and the like. The Provincial Legislature is to this extent 
subordinate to the Dominion Executive. 

Tlicrc is no provision in the Constitution of India for a direct disallow- 
ance of State legislation ly the Union Picsidcnt, but there is provision for 
dis.iiiowa.ncc of such bills as arc rcjcwd by the State Governor for assent of 
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P*'C5ident. Tb« President may also direct the Governor to return the Bill 


twuuui u*ci awtt jtyisuiiuu siiau DC absoluic, 
and no grounds are limited by the Constitution upon which the President shall 
be entitled to refuse his assent. As to reservation by the Governor, it is to be 
remembered that the Governor is a nominee of the President, So, the power of 
direct disallowance will be virtually available to the President through the 
Governor. 

^ese powers of the President in relation to Stale legislatio n wil l thus 
jerve ^rSne oTthe bonds of Central control, in a federation tending towards 
the unitary type? 

^'•'The Ordinance-making Power. 

^ 1.-, . t... . 


with the legislative powers of Parliament, that is to say, it may relate to any 
subject in respect of which Parliament has the right to legislate and 1$ subject 
to the same constitutional limitations as legislation by Parliament. Thus , an 
Ordinance cannot contravene the Fundamental Rights any more than an Act 
of Parliament. In fact, Art. 13 (3) (a) doubly ensures this position by laying 
down that “ *law* includes an *Ofdinance V* 

Subject to this limitation, the Ordinance may be of any nature as Parlia- 
mentary legislation may take, e.g., it may be retrospective or may amend or 
repeal any law or Act of Parliament itself. Of course, an Ordinance shall 
be of temporary duration. 

This independent power of the Executive to legislate by Ordinance is a 
relic of the Government of India Act, 1935, but the provisions of the Consti- 
tution differ from that of the Act of 1935 in several material respects as 
follows: 

Firstly, be.cTAscvtftd b-v PstwifivA ow tbA advice «af bit 

Council of Mim'sters (and not in the mccrcise of his ’individual judgment’ asThe 
GS’vernor-Genefal "was empowered to act, under the Government of India 
Act, 1935). 

Secondly, the Ord inance must be laid before Parliament when it 
re-assembles, .and.shall automaU'cally cease to ha^e effect at ^he"exj>I^t]on 
of 6 Weeks from the date of rc-asscrably unTess disapproved earlier by 
Parliament. 

„.;ii lyailablc to the Presiden t 
. . ■ . ■ .IS been prorogued oris 

... , . « ■ ■ hase' alaw'ehaHe’d'by 

Parliament. He suaii nave no sutii puwei vvime ooih Houses of Parliament 
ire in session. The President’s Ordinance-making power under the Cc 
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tution is, thus, no/ a co-ordinate or parallel power of legislation arailabis 
while the Legislature is capable of legislating. 

Any legislative power of the Executive (independent of the legislature) 
is unimaginable in the U.S.A., owing to the doctrine of Separation of Powers 
underlying the- American Constitution and even in England, since the Case of 
Proclamations 1(1610) 2 St. Tr. 723]. But the power to maLe Ordinances 
during recesses of Parliament has been justified in India, on the ground that 
the President should have the power to meet with a pressing need for legislation 
when either House is not in session. 

“It is not difncuU to imagine cases where the pc, vers conferred by the ordinary law 
existing at any particular moment may be difficult to deal ss-ith a situation which may suddenly 
and immediately arise. The Executive must have the power to issue an Ordinance as the 
Executive cannot deal with the situation by resorting to the ordinary process of law because 
the Legislature is not in session.” 

Even though the legislature is not in session, the President cannot promul- 
gate an Ordinance unless he is satisfied that there arc circumstances which 
render it necessary for him to take ‘immediate action’. Cl. (I) of Art. 123 
says — 

“If at any time, except when both Houses of Parliament arc in session, the President is 
salisficdthatcircu.'nstancescxistwhichrenderitneccssary for him to take immediate action, 
he may promulgate such Ordinances as the circumstances appear to him to require.” 


But ‘immediate action’ has no neccssarj' connection with an ‘emergency’ 
such as is referred to in Art. 352. Hence, the promulga- 
Ordinance is not dependent upon the existence 
of an internal or external aggression. The only test is 
whether the circumstances which cal! for the legislation 
arc so serious and imminent that the delay involved in summoning the Legislature 
and getting the measure passed in the ordinarj- course of legislation cannot be 
tolerated. But the sole judge ofthe question whether such a situation hasarisen 
is the President himself and a Court cannot enquire into the propriety of his 
satisfaction even where it is alleged that the power was not exercised in good 
faith.” Thus, it has been held that the Court cannot interfere even where the 
Legislature is prorogued for tlie vciy purpose of makang an Ordinance.” 

In Cooper's case,” however, the Supreme Court expressed the view that 
the genuineness of the President s satisfaction could possibly* be chalicnaed in a 
court of law on the ground that it was mala fide, c.g., where the President has 
prorogued a House of Parliament in order to make an Ordinance relating to a 
controversial matter, so as to by-pass the verdict of the Legislature, 

TTicasih.-Xmrndmcnt. Indira Government wanted to silence 

any such judicial interference in the matter of making an 
Ordinance by inserting Cl. (4) in Art. 123, laying down that the President’s 
satisfaction shall be final and could not be questioned in any Court on any 
ground, 


Tbr 4-1 tb Amtndfflcct. 


IL The Janata Government has overturned the 
foTCjoing change, by omitlinn Cf. (4) of Art 123 as 
m, cried by .he 44th .Amcndmm,. The net rcsnil is that the obscryatio,; in 
Coeper s case” re-enters the field and the door for judicial interference in a 
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case of mala fide is reopened. To establish mala fides may not be an easy 
affair; but the revival of Coryjer'j observation’* may sene as a potential check 
on any arbitrary power to prorogue the House of Parliament in order to legis- 
late by Ordinance. 

It is true that when the Ordinance-making power is to be exercised on 
the advice of Ministry which commands a majority in Parliament, if makes 
little difference that the Government seeks to legislate by an Ordinance instead 
of by an Act of Parliament, because the majority would have ensured a safe 
passage of the measure through Parliament even if a Bill had been brought 
instead of promulgating the Ordinance. But the argument would not hold 
good where the Government of the day did not carry an overwhelming majority. 
Art. 123 would, in such a situation, enable the Government to enact a measure 
for a temporary period by an Ordinance, not being sure of support in Parliament 
if a Bill had been brought. Even where the Government has a clear majority 
in Parliament, a debate in Parliament which takes place where a Bill is intro^ 
doced not only gives a nation-wide publicity to the ‘pros and cons* of the 
measure but also gives to the two Houses a chance of making amendments 
to rectify unwelcome features or defects as may be revealed by the debate. 
All this would be absent where the Government elects to legislate by Ordinance. 
It is evident, therefore, that there is a likelihood of the power ^ing abused 
even though it is exercisable on the advice of tbe Council of Ministers, because 
the Ministers themselves might be tempted to resort to an Ordinance simply 
to avoid a debate in Parliament and may advise the President to prorogue 
Parliament at any time, having this speciHc object in mind. 

It is clear that there should be some safeguard against such abuse. So 
Parlonicatary Saf^- as the merits of the Ordinance are concerned, Parlia* 

merit, of course, gets a chance to review the measure if the 
Government seeks to prolong the duration of the Ordinance introducing a Bill 
0 replace it. It may also pass resolutions disapproving of the Ordinance, if and 
when the Government is obliged to summon the Parliament for other purposes 
[Art. 123 (2) (a)]. But the real question is how to enable Parliament to tell the 
Government, short of passing a vote of censure or of no-confidence, that it docs 
not approve of the conduct of the Government in making the Ordinance instead 
of bringiag a Bill for the purpose? The House of the People has made a Rule re- 
quiring that whenever the Government seeks to replace an Ordinance by a Bill, 
a statement “explaining the circumstances which necessitated immediate legis- 
lation by Ordinance” must accompany such Bill. The Rules do not, however, 
provide for an opportunity for a discussion or debate on the above statement. 
The statement merely informs the House of the grounds advanced by the 
Government. A general discussion, without any vote, jf permissible, would 
have enabled Parliament to conVey its feelings to the Government without 
necessarily bringing about its fall. 

. (V)n The Pardon'm st Power . Almo st all Constitutlorw confer upon the 
head of grantingiafdons' to persons who hav^cn 

tried and convicted of some offence. The object of cohfcning this ‘j'udidal’ 
powr upon the Executive is to correct possible judicial errors, for, no human 
system of judicial administration can be free from Imperfections. 
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It should be noted that what has been referred to above as the 'pardoning 
power’ comprises a group of analogous powers each of which has a distinct 
significance and distinct legal consequences, vir., pardon, reprieve, respite, 
remission, suspension, commutation. Thus, while z pardon rescinds both the 
sentence and the conviction and absolves the offender from all punishment 
and disqualifications, commutation merely substitutes one form of punishment 
for another of a lighter character, e.g., each of the following sentences may be 
commuted for the sentence next following it; death; transportation; rigorous 
imprisonment; simple imprisonment; fine. Remission, on the other hand, 
reduces the amount of sentence without changing its character, e.g., a sentence 
of imprisonment for one year may be remitted to six months. Respite means 
awarding a lesser sentence instead of the penalty prescribed, in view of some 
special fact, e.g., the pregnancy of a woman offender. Reprieve means 
a stay of execution of a sentence, e.g., pending a proceeding for pardon or 
commutation. 

Under the Indian Constitution, the pardoning power shall be possessed 
_ . , by the Presidents as well as the State Governors, under 

PflrtlontnR power / , t- ,, 

of President and Arts. 72 and 161, respectively as follows — 

Goremor compared. 


Governor 

I. Has the power to grant pardon, re- 1. No such power. 


2 . 


President 

Has the power to grant pardon, re- 
prieve, respite, suspension, remis- 
sion or commutation in respect of 
punishment or sentence by court- 
martial. 

Do., where the punishment or 
sentence is for an offence against 
a law relating to a matter to 
which the executive power of the 
union extends. 

Do., in n// cases where the sentence 
is one of death. 


2. Powers similar to those of 
President in respect of an offence 
against a law relating to a matter 
to which the executive power of the 
State extends (except as to death 
sentence for which see below). 

3. Do., inn//car«whcre the sentence 3. No power to pardon in case of 

- sentence of death. But the power ' 
to suspend, remit or commute a 
sentence of death, if conferred by 
law, remains unaffected. 

In the result, the President shall have the paiiloning power in respect of 

(i) All cases of punishment by a Court Martial. (The Governor shall 
have no such power.) 

(ii) Offences against laws made under the Union and Concurrent Lists. 
(As regards laws in the Current sphere, the jurisdiction of the President shall 
be concurrent with that of the Governor.) Separate provision has been made 
as regards sentences of dc.ilh. 

(ill) The only amhonty for pardoning a sentence of death is the President. 

But though the Governor has no power to pardon a sentence of death 
he ins ur.. r s. 54 of the Penal Code and ss. 432^33 of the c"mLaTpledum 
Code, ly. j, the power to suspend, remit or commute a sentence of death in 
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certain circumstances. This power is left intact by the Comtitutioru so that 
as regards suspension, remission or commutation,, the Governor shall have a 
concurrent jurisdiction with the President. 

(VI) As the head of the executive power, the 

President has been vested by the Cbnstltution with certain powers which may 
be said to be res iduar y in nature* and are to. be found.scattercd amongst 
n umerou s provisions of the Constitution. Thus, 

(a) The President has the c onstitutional au thority to make rules and 
regulations relating to various matters, such as, bow his orders and instruments 
shall be authenticated; the paying into custody of and withdrawal of money 
from, the public accounts of India; the number of members of the Union 
Public Service Commission, their tenure and conditions of service; recruitment 
and conditions of service of persons serving the Union and the secretarial 
staff of Parliament; the prohibition of simultaneous membership of Parliament 
and of the Legislature of a State; the procedure relating to the joint sittings 
of the Houses of Parliament in consultation with the Chairman and the Speaker 
of the two Houses; the manner of enforcing the orders of the Supreme 
Court; the allocation among States of emoluments payable to a Governor 
appointed for two or more States; the discharge of the functions of a Governor 
in any contingency not provided for in the Constitution; specifying Scheduled 
Castes and Tribes: specifying matters on which it shall not be necessary for the 
Government of India to consult the Union Public Service Commission. 

(b) He has the powerj o give instruciignijo a.Govemor.to promulgate 
a n Ord inance if a Bill coatainiog^he same provisions requires the previous 
sanction, of the President under the Constitution (Art. 213 (1), Proviso].* 

(c) He has the power to refer any question of public impmtancjsJOr 
the opiaiog.of Iheiluprcme CourTaTi^Tfea^^ve such references have been 
made si nce 1950 (Art. 143; see post]. 

^3)”Tle has the power to apppintjcertain Commissions_forJhe purpose 
of reporti ng on specific cialtersj such as. Commissions to report on the adminis- 
tration of Scheduled Areas and welfare of Scheduled Tribes and baclovard 
classes;theFinanccConiraission;Cominisslon on Official Language; an Inter- 
State Council. 


tive power (to make regulations) rclatiog to the Territories of the Andaman 
and Nicobar Islands; the Lakshadweep; Dadra and Nagar Havcli;** and may 
even repeal or amend any law made by Parliament as may be applicable to 
such Territories (Art. 240J. 

(0 The President shall have c ertain special p QwetsJa-respcc t_or th e 
admin istration o LSc hcduled Area s and Trib es, and Tri^l Areas Jn Assam; 

(i) Subject to amendment by Parliament, the President shall base the 
power, by order, to declare an area to be a Scheduled Area or declare that an 
area shall cease to be a Scheduled Area, alter the boundaries of Schwlulc 
areas, and the like (Fifth Sch , ftira. 6]. 
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(if) A Tribes Giuncil may be established by the direction of the President 
in any State having Scheduled Areas therein but not Scheduled Tribes IFifth 
Sch., Para. 4]. 

(iii) All regulations made by the Governor of a State for the peace and 
good government of the Scheduled Areas of the State must be submitted forth- 
with to the President and until assented to by him, such regulations shall have 
no effect [Fifth Sch., Para. 5 (4)]. 

(iv) The President may, at any time, require the Governor of a Slate 

to make a report regarding the administration of the Scheduled Areas in that 
State and give dircclions as to the administration of such Areas [Sch. V, 
Para. 3]. , 

Cg) - 'The President has certain special powers and responsibilities as 
regards Scheduled Castes and Tribes: 

(i) Subject to modification by Parliament, the President has the power 
to draw up and notify the lists of Scheduled Castes and Tribes in each State 
and Union Territory. Consultation with the Governor is required in the 
case of the list relating to a State [Arts. 341-342]. 

(ii) The President shall appoint a Special Officer to investigate and 
report on the working of the safeguards provided in the Constitution for the 
Scheduled Castes and Tribes [Art, 338], 

(iii) The President may at any time and shall at the expiration of ten 
years from the commencement of the Constitution, appoint a Commission 
for the welfare of the Scheduled Tribes in the States [Art, 339] . 

(Vil) Bncrgency Powers. The foregoing may be said to be an account . 
of the President’s ndfrhal powers. Besides these, he shall have certain extra- 
ordinary powers to deal with emergencies, which deserve a separate treatment 
[Chap, 25, post]. For the present, it may be mentioned that the situations that 
v,'ou!d give rise to these extraordinary powers of the President arc of 
three kinds: 

(a) Firstly, the President is given the power to make a “Proclamation 
of Emergency” on the ground of threat to the security of India or any" part 
thereof, by war, externa! aggression or armed rcbellion.^^ The object of this 
Proclamation is to maintain the security of India and its effect is, inter alia, 
assumption of wider control by the Union over the affairs of the States or any 
of them as may be affected by internal or external aggression. 

(b) Secondly, the President is empowered to make a Proclamation that 

the Government of a State cannot be carried on in accordance with the .provi- 
sions of the Constitution. The break-down of the constitutional machinery 
may take place cither as a result of a political deadlock or the failure by a State' 
to carry- out the directions of the Union [Arts. 356, 365]. By means of a Pro- 
clamation of this kind, the President may assume to himself any of the govern- 
mental powers of the State and to Parliament the powers of the Legislature 
of the State. ^ 


(c)^ Thirdly, the President is empowered to declare that a situation has 
ansen wncreby the iinancial stability or credit of India or of, any part thereof 
t5>r«tened 360). The object of such Proclamation is to maintain the 
financial stability of India by controlling the expenditure of the States and by 
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reduciag the salaries of the puhlic servants* and by giving directions to the 
States to observe canons of financial propriety, as may be necessary.” 

3. The Cooncil of Ministers. 


Goverameat to convention, the Crown being legally 
by the C<»s^lon. nested with absolute powers and the Ministers being 
in theory nothing more than the servants of the Crown, 
thejiramers^f ou r Constitution enshrined the f ound ation o f the Cabinet system 
in the body of the wrttte D_CoD3titutioaitself. though, of course, the details oF~ 
its working had necessarily to be left to be filled up by convention and 
usage.”* 

The Constitution, thus, laid down in Art 74 (1) (as it stood until 1970^ 

'There tluU b« « Council of Mioistcri with the Prime Mioister at the heirf tn tM 
, • . •- —“s" ' — r»v«. ' ■ "iv" • — — — 


t he Pr esident’s power^f dismissing anjndividu^. Minister is a vir^ power" 
at the hands''of the Prime Ministe r. In selecting the Prime Minist er.' the Presi^ 
^nt must ooviousiy be restricted to the leader of the party in majonty rn the’ 
House of the People, ^r, a person who is in a position t o win the c onfide nce of 
t he majority in that Hous e. 

T^e number of me mbers of the Council of Minister s is not s pedfied in 
CowicH ot Ministers the Constitu tion. It is detenhio'ed accordin g to the 
lad Cabinet. exigencies of thetim^ At the end of 1961, the strength 

of the Council of Mmlstcrs of the Union was 47, at the end of 1975, it was 
raised to 60, and in 1977, it was reduced to 24, omitting the category of 
D • . • . • - V 

T . 

tl- • ' • ’ • . ■ 

into different ranks. AH Ibis has been done informally, following the hnglish 
practice. It has now got legislative sanction, so far as the Umon is concerned, 
in s. 2 of the Salaries and Allowances of Mim'sters Act, 1952, which defines 
“Minister” as a “Member of the Council of Ministers, by whatever name 
called, and includes a Deputy Minister.” 

The Couacil of Mioisters is thu s a com^ wsite b ody, consisting of different 
wtegorie^ At tEcXeiitre, these categories are three. 
Salaries of Minister*, as s^ed above. According to the Salaries and AHow'- 

ances of Ministers Act. 1952, as amended, the salaries and allowances of the 
three ranks of Ministers are— 
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(a) Cabinet Mimstcr; Rs._2,250 plus a_sumpniary allowance of RS..500 
per mensem. 

(b) MinistCLof State: Rs. 2,250 but no sumptuary allowance. 

(c) Deputy Minister: Rs. 1,750, 

Ko MinisTc/ shall be entitled to any salary or allowance as a member 
of Parliament in addition to the above, but each Minister shall be entitled 
to a residence, free of rent. 

The rank of the different Ministers is determined by the Prime Mii^ster 
according to whose advice the President appoints the Ministers [Art. 
and also allocates business amongst them jArt. 77]^ >V.hilc, the Council _of 
Ministers is' collectively, responsible to the House of the People [Art. 75(3)] and 
Art. 7S (c) enjoins the Prime Minister, when required by the President, to 
submit for the considcratiov ■ rf the Council of Ministers any matter on which 
a decision has been taken ay a Minister but which has not been considered 
by the Council, — in practice, Uic Council of Ministers seldom., me ets as a 
body. It is the Cabinet, an inner body within the Council, ^yhich shap es the 
policy of the Government, 

While jCabinct Ministers. attend meetings of the Cabinet of their owm 
right, Ministers of State are not members .of the Cabinet and they'can"atrend’ 
only if invited to attend any particular meeting. A Deputy Minister assists" 
the Minister in charge of a Department or Ministry and takes no part in 
Cibinct deliberations. 

Ministers may be chosen from members of either House and.a Minister 
who is a member of one House has a right to speak in and to take partTn'ffie“‘ 
proceedings of the other House though he has no right to vote in the House 
of which he is not a member [Art. 88]. 

• Under our Constitution, there is no bar to the appointment of a person 
from outside the Legislature as Minister. But he cannot continue as Minister 
for more than 6 months unless he secures a scat in cither House of Parliament 
(by election or nomination, as the case may be), in the meantime. Art. 75 (5) 
says— 

"AMinisler who lor any period of six consecutive months is not a member of either 

IIouseoflMrliamcnt shad at iticcxpiraiionofthatpcriodceasc to bca Minister.” ' “ 

By virtue of this provision. Pandit Pant, who was not' a member of 
Parliament, was appointed Minister for the Union and, subsequently, he secured 
a scat in the Upper House, by election. 

As to Ministerial responsibility, it may be stated that the Constitution 
Ministerial Itesponsi- follows in the main the English principle except as to 
wiity to Parliament. the legal responsibility of individual Ministers for acts 
done by or on behalf of the President. 


Coiiectiw Respowi- (A) Tlic jprinciplc of collective responsibility 

codified in Art. 75 (3) "orthe' Constitution-""''^ 
3*lS'^"i‘‘L''-M'’?il'l«A^i”.b?coIIcctiselvrcsponribIetpJhcHousc 
^ So, the Ministry, as a body, shall be under a constitutional obligation to 
resign as soon as it loses the confidence of the popular House of the Legislature. 
The coUcauc rcponsibihiy is to the House of the People even though some 
of the Ministers may be members of the Council of States. — 
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Of course, losiead of resigning, the Ministry shall be competent to advise 
the President or the Governor to exercise his power of dissolving the Legislature, 
on the ground that the House does not represent the views of the electorate 
faithfully. 

lodivido ' — * — * — --*• .'t 'f.- 

b]2ity fc ' , , 


1 

and st 

the Le^ * 

tne matter of dismissing other Ministers individually, it may be expected that 
this power of the President will virtually be, as in England, a power of the 
Prime Minister against his colleagues,— to get rid of an undesirable colleague 
even where that Minister may still possess the confidence of the majority in 
the House of the People, jJsu all y, the Prim e Minister exercises this power by 
asking an undesirable colIcague..to_resl^.Slucir IHe latter readily complies 
wti'hVin order to avoid the odium of a dismissal (an instance being that ofSbn 
Mohun Dharia, in 1975). 

(Q But, as stated earlier, the English principle of legal responsibility 
Leeal Resoon Jbil ty adopted m cur Constituijon. ("lo England^ 

^ * the Crown cannot do any public act without the counter-*” 

signature ofa MimsterwhoisliableinaCburt of law ifthe act done violates the 
law of the land and gives rise to a cause of action in favour of an individualJ 
But our Constitution does not expressly say that the President can act only 
ihroiigh Ministers and leaves it to the President to nsakc rules as to how his 
orders, etc., are to be authenticated; and on the other hand, provides that 
the Courts will not be entitled to enquire what advice was tendered by the 
Ministers t c the executive head. Hence, if an act of the President is, according 
to the rules made by him, authenticated by a Secretary to the Covemment 
of India, there is no scope for a Minister being legally responsible for the act 
even though it may have been done on the advice of the Minister. 

As in Fn^land, the Prime Minister is the “ke y stone of the Cabinet _arch”. 

, •'uit 

. ■ kmneii 

• ' ' _J|unc' 


* • )cd by 

ry, all 

"ilimsters ot members ot tire Cabinei lu.e Ju muai -ivisers 

of the Crown, and all beint; responsible to Parliament in the same manner, 
la. Pr ime Minister has a pre-e minence, byconvenlion and usape. 


Thus,' 


'(T) The Pr ime Minister is.tbUe ader of the party injnajority in the^ 
pApT.it f WciTkp the Legislature, , 

(b) He has the p p_wer oX$cIectingihe^the£Mi"L‘®53nd^^ advising 
individually, or require anyjjfthemJ 
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(a) Cabinet Minister; Rs...2,250 plus a sumptuary allowance of Rs^. 500 
per mensem. 

(b) Mjmstcr of Stale: Rs. 2,250 but no sumptuary allowance. 

(c) Deputy Minister: Rs. 1,750. 

No Mrniifcr’shall be entitled to any salary- or allowance as a meinber 
of Parliament in addition to the above, but each Minister shall be entitled 
to a residence, free of rent. 

The rank of the dJfTercnt Mjnistcrs is determined by the Prirne Minister 
according to whose advice the President appoints the Ministers [Art. 75 ( 1) 17 
and also allocates business amongst them [Art. 77]^ SvjrilcJ,hc_Cpuncil_of 
Ministers is collectively responsible to. the House of the People [Art. 75(3)] and 
Art. 78 (c) enjoins the Prime Minister, when required by the President, to 
submit for the considcratio: .-f the Council of Ministers any matter on which 
a decision has been taken a Minister but which has not been considered 
by the Council, — in practice, tlm Council of Ministers, seldom, meets jas__^ 
body. It is the Cabinet, an inner body witltm the Council, which sha pes the 
policy of the Government. 

\Vhiic_Cabinct Ministers attend jncctings of the Cabinet of their own 
right, Ministers of State arc not members of the Cabinet and they Vanlittcn'd'' 
only if invited to attend any particular meeting. A Deputy Minister assists” 
the Minister in charge of a Department or Ministry and takes no part in 
Cabinet deliberations. 

Ministers may be chosen from members of either House and a Minister 
who is a member of one House has a right to speak in and to take partliTfKe” 
proceedings of the other House though he has no right to vote in the House 
of which he is not a member [Art. 88). 

Under our Constitution, there is no bar to the appointment of a person 
from outside the Legislature as Minister. But he cannot continue as Minister 
for more than 6 months unless he secures a scat in cither House of Parliament 
(by election or nomination, as the ease may be), in the meantime. Art. 75 (5) 
says— 

, A. Minister who for any period of six consecutive montlis is not a member of either 
House of l*.irliamcnt shall at llic expiration of that period cease to be a Minister?' " " ‘ 

By virtue ol this provision. Pandit Pant, who was not a member of 
Parliament, w'as appointed Minister for the Union and, subsequently, he secured 
a seat in the Upper House, by election. 

As to Ministerial responsibility, it may be stated that the Constitution 
Responsi. follows in the main the English principle except as to 
biliiy to rarliamrni. legal responsibility of individual Ministers for acts 
done by or on behalf of the President. 


CoIlcetWc Responsi- (A) The principle of collective responsibiUtv 

^ ‘5 codified in Art. 75 (3) of thc^Conslitution-' 

collectively responsible to r*':' '' r ■ ' 

So, titc Ministry, as a body, shall be under a const'!' ■■■■. i ■■ ‘■• 'i.a 
mtgn as soon as it loses the confidence of the popular House of the Legislature. 
The coUcctnc rcsponsibihiy ts to the House of the People even though some 
of the Ministers may be members of the Council of States. 
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Of course, instead of rcsigmog, the Ministry shall be competent to advise 
the Fccsident or the Governor to exercise his power of dissolving the Legislature, 
on the ground that the House does not represent the views of the electorate 
faithfully. 

lodjuMnal Response (B) The principle of individual res ponsibility, 

bility to president. to the head ot th^ State is embodied in Art. 7^(2)— 


the Le I 

and si . . . f 

the hc^ • , 

the mattw of dismissing other Ministers individually, it may be expected that 
this power of the President wiU virtually be, as in England, a power of the 
Prime Minister against his colleagues,— to get rid of an undesirable colleague 
even where that Minister may stiU possess the confidence of the majority in 
the House of the People^. Usua liy, t he Pri me Minister exercises this power by 
askin g an undesirable colleague JQ jesigii,3Hich the tatter readily complies 
with, in order to avoid the odium of a dismissal (an instance being that of Shri 
Mohun Dharia, in 1975). 

(CD But, as stated earlier, the Eogb'sh principle of legal responsibility 
Mill has not been adopted In our Constitution. Llo Engla nd. 
Legs fspoos y. the Crown cannot do any public act without the counter-'^ 
signature of a Minister who is liablein a Court of law if the act done violates the 
law of the land and gives rise to a cause of action in favour of an individualJ 
But our Constitution does not expressly say that the President can act only 
through Ministers and leaves it to the President to make rules as to bow his 
orders, etc., arc to be authenticated; and on the other band, provides that 
the Courts will not be entitled to enquire what advice was tendered by the 
Ministers i c the executive head. Hence, if an act of the President is, according 
to the rules made by him, authenticated by a Secretary to the Government 
of India, there js no scope for a Minister being legally responsible for the act 
even though it may have been done on the advice of the Minister. 

Asjafiigiaad, ■ ;■ 

SpecUl position of the . . i 

Prime Minfster " • . »• ' 

Council ofMialsters. . ' ' i , 

, _ »-—•'» In tncoiy, all 

/ ' , ' ■ * ' , ; ... . .11 being advisers 

jojuIii_HDlS33EEsi.l2^ Ministers Mdabondvisin^ 

the rm ^p tn dkm issany-oftheni 


prfV*. 
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Virtually, thus, the other Ministers hold office at the pleasure of the' Prime 

Minister. . . . r 

(c) The allocation of business amongst the Mimsters is, a function ot the 

Prime Minister. He can also transfer a Minister from one I^partri^nHo another. 

(d) Jic is the chairman of the (^binetrsununons its 

over them. 

(c) While the resignation of other ministers merely creates a vacancy,' 
the resignation or death of the Prime Minister dissolves the Cabinet. 

(f) The Prime Minister stands berween the Crown and the,.Cabi^Mt 
Though individual Ministers have the right of access to the Crown on matters 
concerning their own departments, any important communication, particularly 
relating to policy, can be made only through the Prime Minister. 

(g) He is in charge of co-ordinating the policy of Jhe .Goyemment mid 
has, accordingly, a right of supervision jos'cr all t he departm ents. 

In India, all thesV special powers will belong to the Prime Minister 
inasmuch as the conventions relating to Cabinet Government arc, in general, 
applicable. But some of these have been codified in the Constitution itself. 

' The power of advising the President as regards the appointment of the other 
. Ministers is, thus, embodied in Art, 75 (I). As to the function of acting as the 
channel of communication between the President and the Council of Ministers, 
'^rt. 78 provides— 

“It shall be the duty of the Prime Minister— 

_ (a),.- to communicate to the President all decisions of the Council of Ministers relating 
to the administration of the affairs of the Union and proposals for legislation; 
.,(b),,lO' furnish such information relating to the administration of the affairs of the 
. Union and proposals for legislation as the President may call for; and 

, (c)' If the President so requires to submit for the consideration of the Council of 
Ministers any matter on which a decision has been taken by a Minister but 
which has not been considered by the Council." 

Thus, even though any particular Minister has tendered any advice to 
the Prime Minister without placing it before the Council of Ministers, the 
President has (through the Prime Minister) the power to refer the matter to be 
considered by the Council of Ministers. The unity of the Cabinet system will 
thus be enforced in India through tlic provisions of the written Constitution. 

4. The President in relation to his Council of Ministers. 

It is no wonder that the position of the President under our Constitution 
has evoked much interest .amongst political scientists in view of the plenitude 
of powers \cstcd in an elected President holding for a fixed term, saddled 
with the limitations of Cabinet responsibility. 

I n a Parliamentary form of government, the tenure of office of the virtual 
executive is dependent'on the will of the Legislature; in a Presidential Govem- 
mcni the tenure of office of the executive is independent of the will of the 
Legislature (UacocA), Thus, in the Presidential form of which the model is 

‘‘ic rca/ head of the Executive who is 
elected by the people for a fixed term. He is independent of the Legislature 
as regards his tenure and is not responsible to the Legislature for his acts. 
He may. of course, act with the advice of ministers, but they arc appointed 



HIE IWION EXECUTIVE 


J77 

by him as hjs counsellors and are responsible to him and not to the Legislature. 
UndM the Parliamentary system represented by England, on the other handl 


So, jtn 
tenure 

» " ■ . . . • ■ rsidwt 

President ud English inasmuch as he is removable by the Legislature under the 
special quasi-j udicial procedure of im peachment. But, 
on the other hand, he is mote akm to the EnglisfiTcing than tbe~American 
President insofar as he has no ‘functions’ to discharge, on his own authority. 


,^i££eUQCiLof Ministers 

"'^The reason why the framers of the Comtitutioo discarded the American 
model after providing for the election of the President of the Republic by an 
electoral college formed of members of the Legislatures not only of the Union 
but also of the States, has thus been explained^; In eombiniog stability with 
cesponstbtlity, they gave more importance to the latter and preferred the 
system of ‘daily assessment of responsibility* to the theory of ‘periodic assess* 
ment’ upon which the American system is founded. Under the American 
system, conflicts are bound to occur between the Executive, Legislature and 
Judiciary; and on the other hand, according to many modem American writers 
the absence of co-ordination beriveen (he Legislature and the Executive is a 
source of weakness of the American pohtical system. What is wanted in 
India on her attaining freedom from one and a half century of bondage is a 
smooth form of Government which would be conducive to the manifold develop* 
ment of the country without the least friction. — and to th is end. Jhe Cabinet 
or Parliamentary system of Govemment of which India has already had some 
is better wUtd than Presidential. 

A moordcbatable^qucsBoHlKarfias’beeaTalfed is whether the Constitu- 
tion obliges the President to act only on the advice of the Council of Ministeis, 
on every matter. The controversy, on this question was highlighted by a 
speech deUvered by the President Dr. Rajcndra Prasad at a ceremony of the 
Indian Law Institute (November 28, 1960) where he urged for a study of the 
relationship between the President and the Council of Ministers, observing that— 
‘There is no provision in the ConsUtotion vthich in so many words lays down that the 
President shall be bound to »ct in oocardaoce with the edvice of his Council of Ministers.” 

The above observation came in contrast with the words of Dr. Rajcndra 
Status otihcPresiaeat Prasad himself with which he, as the President of the 
ofZiidi*. ConstiloeotAsscmbly, summed up the relevant provisions 

of the Draft Constitution:** 



of our PresidguLshallJatJcsnonsiblejoPadiament. 
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"Althoush there is no specific provision in the Constitution itself making it binding 
on the President to accept the advice of bis ministers, it is hoped that the convention under 
which in England the King always acted on the advice of his ministers would be established in 
this country also and the President would become a constitutional President in all matters. 

Politicians and scholars, naturally, took sides on this issue, advancing 
difierent provisions of the Constitution to demonstrate that the \President_ 
under our Constitution is not a figure-head” {Munshi'f^ or that he was a mere 
constitutional head'similar to (he English Crown. 

When the question went up to the Supreme Court, the latter took the 
latter view, relying on the interpretation of the words ^aid and advise’ in the 
Dominion Constitution Acts, in these words, in Ram Jawaya's casP”: 

“Under article 53 (1) of oar Constitution Ihc executive power of the Union is vested 
in the President. But under article 75 there is to be a Council of Ministers with the Prime 
Minister at the head to aid and advise the President in the exercise of his functions. The 
Presiden! has thus been made a format or constitiuional head of she executive and the real 
executive powers are vested in she Ministers or the Cobinet, The same provisions obtain in 
regirdTo theGoveffTmenf of Stales; the Governor, occupies the position of the head of the 
executive in the State but it is virtually the Council of Ministers in each Stale that carries 
on the executive Government. In the Indian Constitution, therefore, we have the same 
systc.m of parliamentary executive as in England and the Council of Ministers consisting, 
as it does, of the members of the legislature is like the British Cabinet, 'a hyphen which joins, 
a buckle which fastc.ns, the legislative part of the State to the executive part.”* 


The foregoing interpretation’ was reiterated by the Supreme Court in 
several later decisions,®* so that, so far as judicial interpretation was concerned, 
it was settled that the Indian President is a constitutional head of the Executive 
like the British Crown.®* In Raa v. Indira,-' a unanimous Court observed — 
“The Co.tstitucnt Assembly did nor choose the Presidential system of Government.” 

The Indira Government sought to put the question beyond political 
The 4Ind Amendment, controversy, by amending the Constitution itself. 
Art. 74 (1) was thus substituted, by the Constitution 
(42nd Amendment) Act, 1976; 

• (1) 'There shall be a Council of Ministers with the Prime Minister atjthc hcad.to aid 
nndadvise the President ssho shali, in the exercise of his functions^ act in accordance with such 
cJvice.Y ■ - - .. — 


Though the Janata Government sought to wipe off the radical changes 
The 4jrd and 44th infused into the Constitution by Mrs. Gandhi’s Govern- 
totndmrnts. nient, it has not disturbed the foregoing amendment made 

in Art. 74 (1). The only change made by the 44th Amendment Act over the 
1976-provision is to add a Proviso which gives the President one chance to 
rcicr the advice given to the Council of Ministers back for a reconsideration; 
but if the Council of Ministers reaflirm their previous advice, the President 
shall ht hound to act according to that advice. Art. 74 (I), as rfstaKds afm? 
the 44th Amendment, 1978, stands thus: 

^ a Ccuneilof Ministers with She Prime Minister at the head to aid) 

cL'-sf tresiJfKi •^^hJ shaU, in tke cxerrisp hi* 
such cJ, ':f fxfrctse of his functionsy act m accordance with j - 

Co reconsider such advice' 

c/;;r ^^e advice tendered i 


J 
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The position to-day, therefore, is that the debate whether the President 
of India has any power to act contrary to the advice given by the Council of 
Ministers has become meaningless. By amending the Constitution in 1976, 

1 97S, a seal has been pul to the controversy which had been mooted by President 
Rajendra Prasad at the Indian Law Institute*^ that there was no provision in the 
Indian Constitution to make it obligatory upon the President to act only in 
accordance with the advice tendered by the Council of Ministers, on each occa- 
sion and under all circumstances. It is also con/irmed that the interpretation 
already given by the Supreme Court” to the original text of Art, 74 (1) was in 
accord with the views of Parliament which had passed the 42nd Arocndmcnt 
Act. 

But, at the same time, the amendment so made has erred on the other 
side, by raalcing it an absolute proposition, without keeping any reserve for 
situations when the advice of a Prime Minister is not available (e.g., in the 
case of death); or the advice tendered by the Prime Minister is improper, 
according to British conventions, eg, when a Prime Minister defcalcd in 
Parliament successively asks for its dissolution.** 

(a) So far as the contingency arising from the death of the Prime 
Minister is concerned, it instantly operates to dissolve the existing Council of 
Ministers. Hence, it would appear that notwithstanding the I97(S-7S amend- 
ments of Act 74 (1), the President shall have the power of acting without 
ministerial advice, during the time taken in the matter of choosing a new 
Prime hfinister, who, of course, must command majority in the House of the 
People. In this contingency, no Council of Ministers exists, on the death 
of the erstwhile Prime Ministcf. 

(b) But as regards the contingency arising out of a demand for disso- 
lution by a Prime Minister who is defeated in the House of the People, it cannot 
be said that no Council of Ministers is in existence. On the amended 
Art, 74 (I), the President of India, must act upon the request of the defeated 
Council of Ministers even if such request is improper, c.g , on a second 
occasion of defeat. If so, the position in India would differ from the 
principles of Cabinet government as they prevail in the O.fC.*'' 

5, The Attorney-General for India. 

The ofBce of the Attorney-General is one of the offices placed on a special 
footing by the Constitution. He is the first Law Officer of the Government 
of India, and as such, his duty shall be — 

(i) to give advice on such legal matters and to perform such other duties 
of a legal character as may, from time to time, be referred or assigned to him 
by the President; and (ii) to discharge the functions conferred on him by the 
Cnostitutioa or any other law for the time being in force lAit. 76). 

, - . Pngiand) a member 

■ uses of Parliament 

■ •(Art.SSJ. lathe 

perfotmaiice of his olhcial amies, me Alioiui.,-o(.ou« shall have a nght 

S audience ia all Courts fa the terriloiy of India. . ^ ^ ^ , 

The Attorney-General for India shall be appointed t 
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shall hold office during the pleasure of the President. He must have the same 
qualifications as arc required to be a Judge of the Supreme Court. He shall 
receive such remuneration as the President may determine; and the President 
has determined that the Attorney*Gcneral shall be paid a monthly retainer of 
Rs. 4,000. 


6. The Comptroller and Auditor-Genera! of India. 

Another pivotal office in the Government of India is that of Comptroller 
and Auditor-General who controls the entire financial system of the country 
[Art. 148]— at the Union as well as State levels. 

As observed by Ambedkat, the Comptroller and Auditor-General of 
India shall be the most important officer under the Constitution of India 
For, he is to be the guardian of the public purse and it is his duty to see that 
not a farthing is spent out of the Consolidated Fund of India or of a State 
without the authority of the appropriate Legislature. In short, he shall be 
the impartial head of the audit and accounts system of India. In order to 
discharge this duty properly, it is highly essential that this office should be inde- 
pendent of any control of the Executive. 

The foundation of parliamentary system of Government, as has been 
already seen, is the responsibility of the Executive to the Legislature and the 
essence of such control lies in the system of financial control by the Legislature. 
In order to enable the Legislature to dicharge this function pfoperly, it is 
essential that this Legislature should be aided by an agency, fully independent 
of the Executive, who would scrutinise the financial transactions of the Govern- 
ment and bring, the results of such scrutiny before the Legislature. There 
was an Auditor-General of India even under the Government of India Act, 
1935 and that Act secured the independence of the Auditor-General by making 
him irremovable except “in like manner and on the like grounds as a Judge 
of the Federal Court". The office of the Comptroller and Auditor-General, 
in the Constitution, is substantially modelled upon that of the Auditor-General 
under the Government of India Act, 1935. 

The independence of the Comptroller and Auditor-General has been 

Conditions of sen lo be secured by the following provisions of the 
Constitution — 


(a) Though appointed by the President, the Comptroller and Auditor- 
General may be removed only on an address from both Houses of Parliament 
on the grounds of (i) ‘proved misbehaviour’, or (ii) ‘incapacity’. 

He is thus excepted from the general rule that all civil servants of the 
Union hold their office at the pleasure of the President [Cf. Art. 310 (111 

(b) His salary and conditions of scrs’icc shall be statutory (j c as laid 
down by Parliament by law) and shall not be liable to variation to'ffis dis 

during hiy of offiM. Undnr this power. Parliament has onactad 
the Comptroller and Aud.tor-General’s (Conditions of Servicel Act 1971 
(rephens an os, her Act of 1953) which, as amended in 1976, provides as 


(i) ^le tern of office of the Comptroller and Auditor-General shall 
be 6 years from the date on which he assumes office. But- ^ 
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(a) He shall vacate office on attaining the age of 65 years, if earlier than 
the expiry of the 6-year term; 

(b) He may, at any time, resign his office, by wiling under his hand, 
addressed to the President of India; 

(c) He may be removed by impeachment [Arts. 148 (I); 124 (4)]. 

(ii) His salary shall be equal to that of a Judge of the Supreme Court 
(which is now Rs. 4,000). 

(iii) On retirement, he shall be eligible to an annual pension of Rs. 1 5,000. 

(iv) In other matters, his conditions of service shall be determined by 
the Rules applicable to a member of the holding the rank of a Secretary 
to the Government of India. 

(d) He shall be disqualified for any further Government ‘office* after 
retirement** — so that he shall have no inducement to please the Executive of 
the Union or of any State. 

(e) The salaries, etc., of the Auditor-General and his staff and the ad- 
ministrative expenses of his office shall be charged upon the revenue of India 
and shall thus be non-votable [Aft. I48J. 

On the above points, thus, the position of the Comptroller and Auditor- 
General shall be similar to that of a Judge of the Supreme Court.** 

The Comptroller and Auditor-General shall perform such duties and 
Judes and Powen c^e^ise such powers in relation to the accounts of the 
Union and of the States as may be prescribed by Parlia- 
ment. In exercise of this power, Parliament has enacted the Comptroller and 
Auditor-General’s (Duties, Powers and Conditions of Service) Act, 1971, which, 
as amended in 1976, relieves him of his pre-Constitution duty to compile the 
accounts of the Union; and the States may enact similar legislation with the^ 
pnor approval of the President,— to separate accounts from audit also at the 
State level, and to relieve the Comptroller and Auditor-General of his responsi- 
bility in the matter of preparation of accounts, cither of the Slates as of the 
Union. 

The material provisions of this Act relating to the duties of the Comptroller 
jnd Auditor-General are — 

(a) to audit and report on all expenditure from the Consolidated Fund 
jf India and of each State and each Union Territory having a Legislative 
\ssembly as to whether such expenditure has been in accordance with 
he law; 

(b) similarly, to audit and report on all expenditure from the 
Contingency Funds and Public Accounts of the Union and of the 
States; 

(c) to audit and report on all trading, manufacturing, profit and loss 
iccounts, etc., kept by any Department of the Union or a State; 

(d) to audit the receipts and expenditure of the Union and of each 
hate to satisfy himself that the rules and procedures in that behalf are designed 
0 secure an effective check on the assessment, collection and proper allocation 
if revenue; 

(c) to audit and report on the receipts and expenditure of (i) all bodies 
.nd authorities ‘substantially financed’ from the Union or State revenues, 
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h.MJ ofi-uc during the pleasure of the President He must have the same 
au’'‘,.vat.uns as arc required to be a Judge of the Supreme Court. He shal 
f. such remuneration as the President may determine; and the President 
has deicrmined that the /Attorney-General shall be paid a monthly retainer of 

Ri 4,000. 


6. The Comptroller and Auditor-General of India. 

Another pis’otal office in the Government of India is that of Comptroller 
and Auditor-General who controls (he entire financial system of the country 
[Art. 1-58}— at the Union as well as State levels. 

As observed by Atnbcdkar, the Comptroller and Auditor-General of 
India shall be tlic most important officer under the Constitution of India 
For, lie is to be the guardian of the public purse and it is his duty to see that 
not a farthing is spent out of the Consolidated Fund of India or of a State 
ssithoul the authority of the appropriate Legislature. In short, he shall be 
the impartial head of the audit and accounts system of India. In order to 
discharge this duty properly, ills highly essential that this office should be inde- 
pendent of any control of the Executive. 

Tlic foundation of parliamentary system of Government, as has been 
already seen, is the responsibility of the Executive to the Legislature and the 
essence of such control lies in the system of financial control by the Legislature. 
In order to enable the Legislature to dicharge this function pFoperly, it is 
essential that this Legislature should be aided by an agency, fully independent 
of the Executive, who would scrutinise the financial transactions of the Govern- 
ment and bring, the results of such scrutiny before the Legislature. There 
was an Auditor-General of India even under the Government of India Act, 
1935 and that Act secured the independence of the Auditor-General by making 
him irremovable except “in like manner and on the like grounds as a Judge 
of the Federal Court”. The office of the Comptroller and Auditor-General, 
in the Constitution, is substantially modelled upon that of the Auditor-General 
under the Government of India Act, 1935. 


The independence of the Comptroller and Auditor-General has been 
Conditions of scfrlcc, sought to be secured by the following provisions of the 
Constitution — 

(a) Though appointed by the President, the Comptroller and Auditor- 

General m.ay be removed only on an address from both Houses of Parliament 
on the grounds of (i) ‘proved misbehaviour’, or (ii) ‘incapacity’ * 

He is thus excepted from the general rule that all civil servants of the 
Union hold their office at the pleasure of the President [Cf. Art. 310 (1)1. 

(b) His salaiy and conditions of service shall be statutory (i c as laid 
by Partem by te) rmd « no. be te .o vaS to hb dis- 

..dsantages during his term of office. Under this power Parlinmi.nt Vvnc * a 

.hr Comp, roller and Audiror-GcacraP, (SS ofs“, r. "h 
(. rite a„ oarher Am of ,953, „biob. a. amcaded 


(i) Hie term of office of the Comptroller i 
be C ye.-.rs from the date on which he assumes offic 


Auditor-General shall 
But— 
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(a) He shall vacate office on attaining the age of 65 years, if earlier than 
the expiry of the 6-year term; 

(b) He may, at any time, resign his office, by wiling under his hand, 
addressed to the President of India; 

(c) He may be removed by impeachment [Arts. 148 (I); 124 (4)]. 

(ii) His salary shall be equal to that of a Judge of the Supreme Court 
(which is now Rs. 4,000). 

(iii) On retirement, he shall be eligible to an annual pension of Rs. 1 5,000. 

(iv) In other matters, his conditions of service shall be determined by 
the Rules applicable to a member of the Iw\.S., holding the rank of a Secretary 
to the Government of India. 

(d) He shall be disqualified for any further Government ‘office’ after 
retirement**— so that he shall have no inducement to please the Executive of 
the Union or of any State. 

(e) The salaries, etc., of the Auditor-General and his staff and the ad- 
ministrative expenses of his office shall be charged upon the revenue of India 
and shall thus be non-votable [Art. 148). 

On the above points, thus, the position of the Comptroller and Auditor- 
General shall be similar to that of a Judge of the Supreme Court.” 

The Comptroller and Auditor-General shall perform such duties and 
Duties and Powers e^cfcise such powers in relation to the accounts of the 
Union and of the States as may be prescribed by Parlia- 
njent. In exercise of this power, Parliament has enacted the Comptroller and 
Auditor-General’s (Duties, Powers and Condiuons of Service) Act, 1971, which, 
as amended in 1976, relieves him of his pre-Constitutjon duty to compile the 
_ accounts of the Union; and the States may enact similar legislation with the^ 
prior approval of the President,— to separate accounts from audit also at the 
State level, and to relieve the Comptroller and Auditor-General of his responsi- 
bility in the matter of preparation of accounts, cither of the States as of the 
Union. 

The material provisions of this Act relating to the duties of the Comptroller 
and Auditor-General are — 

(a) to audit and report on all expenditure from the Consolidated Fund 
of India and of each State and each Union Territory having a Legislative 
Assembly as to whether such expenditure has been in accordance with 
the law; 

(b) similarly, to audit and report on all expenditure from the 
Contingency Funds and Public Accounts of the Union and of the 
States; 

(c) to audit and report on all trading, manufacturing, profit and loss 
accounts, etc., kept by any Department of the Union or a State; 

(d) to audit the receipts and expenditure of the Union and of each 

State to satisfy himself that the rules and procedures in that behalf are designed 
to secure an effective check on the assessment, collection and proper allocation 
of revenue; . „ t j- 

(e) to audit and report on the receipts and expenditure of (i) all bodies 
and authorities ‘substantially financed* from the Union or Slate ro’cnucs. 
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.FO, t..,J ,G» d.nns <hc pleasure of the President He most have the s^e 
\ T,- ,ns -5 arc required to be a Judge of the Supreme Court. He shall 
SiscluIrc^uTcrSon as the President may determine; and the President 
luh dcierratncd that the Attorney-General shall be paid a monthly retainer of 
Rs -t.OOO. 


6. The Comptroller and Auditor-General of India. 

Another pivotal oHicc in the Government of India is that of Comptroller 
and Auditor-Genera! who controls the entire financial system of the country 
(Art. 14S)— at the Union as well as State levels. 

AS observed by Ambedkar, the Comptroller and Auditor-General of 
India shall be the most important officer under the Constitution of India 
For. he is to be the guardian of the public purse and it is his duty to see that 
not a farthing is spent out of the Consolidated Fund of India or of a State 
without the authority of the appropriate Legislature. In short, he shall be 
the impartial head of the audit and accounts system of India. In order to 
discharge this duty properly, it is highly essential that this office should be inde- 
pendent of any control of the Executive. 

Tlic foundation of parliamentary system of Government, as has been 
already seen, is the responsibility of the Executive to the Legislature and the 
essence of such control lies in the system of financial control by the Legislature. 
In order to enable the Legislature to dicharge this function pfoperly, it is 
essential that this Legislature should be aided by an agency, fully independent 
of the Executive, who would scrutinise the financial transactions of the Govern- 
ment and bring. the results of such scrutiny before the Legislature. There 
was an Auditor-General of India even under the Government of India Act, 
1935 and that Act secured the independence of the Auditor-General by making 
him irremovable except “in like manner and on the like grounds as a Judge 
of the Federal Court", The office of the Comptroller and Auditor-General, 
in the Constitution, is substantially modelled upon that of the Auditor-General 
under the Government of India Act, 1935. 


Tlic independence of the Comptroller and Auditor-General has been 
Ccwdiitosorsmiw. nought to be secured by the followingprovisionsof the 
Constitution — 

(a) Though appointed by the President, the Comptroller and Auditor- 

General may be removed only on an address from both Houses of Parliament 
on the grounds of (i) ‘proved misbehaviour’, or (ii) ‘incapacity’. * 

He is thus excepted from the general rule that all civil servants of the 
Union hold their office at the pleasure of the President {Cf. Art. 310 (1)1. 

(b) His salary and conditions of service shall be statutory (i c, as laid 

down by Parliament by law) and shall not be liable to variation to his dis- 
advantages during his term of office. Under this power. Parliament has cLtd 
tl.e Comp.roller and Auditor-General’s (Conditions of Service) Act 1971 
(rvrhans Ac, of ,953) »hich, a. arcaded i„ .976rp,^idcs I! 
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(a) Me shall vacate ofSce on attainms the age of 65 years, if earlier than 
the expiry of the 6-year term; 

(b) He may, at any time, resign his office, by wiling under his band, 
addressed to the President of India; 

(c) He may be removed by impeachment [Arts. 148 (1); 124 (4)]. 

(ii) His salary shall be equal to that of a Judge of the Supreme Court 
(which is now Rs. 4,000). 

(iii) On retirement, he shall be eligible to an armual pension of Rs. 1 5,000. 

(iv) In other matters, his conditions of service shall be determined by 
the Rules applicable to a member of the IXS., holding the rank of a Secretary 
to the Government of India. 

(d) He shall be disqualified for any further Government 'office* after 
retirement” — so that he shall have no inducement to please ihc Executive of 
the Union or of any State. 

(e) The salaries, etc., of the Auditor-Genera! and his staff and the ad- 
ministrative expenses of his office shall be charged upon the revenue of India 
and shall thus be non-votable [Art. 148J. 

On the above points, thus, the position of the Comptroller and Auditor- 
General shall be similar to (hat of a Judge of the Supreme Court.” 

The Comptroller and Auditor-Ceneral shall perform such duties and 
thiifes and Powen such pouers in relation to the accounts of the 

Union and of the States as may be prescribed by Parlia- 
ment. In exercise of this power. Parliament bas enacted the Comptroller and 
Auditor-General’s (Duties, Powers and Conditions of Service) Act, 1971 , which, 
as amended ia 1976, relieves him of his pre-CoosUWtion duly to compde the 
accounts of the Union; and the States may enact similar legislation with the_^ 
prior approval of the President, — to separate accounts from audit also at the 
State level, and to relieve the Comptroller and Auditor-General of his responsi- 
bility in the matter of preparation of accounts, cither of the States as of the 
Union. 

The material provisions oflhisActrelatingtolhedoties of the Comptroller 
and Auditor-General are- 

fa) to audit and report on all expenditure from the Consolidated Fund 
of Iridia and of each State and each Union Territory having a Legislative 
Assembly as to whether such expenditure has been in accordance with 
the law; 

(b) similarly, to audit and report on all expenditure from the 
Contingency Funds and Public Accounts of the Union and of the 
States; 

(c) to audit and report on all trading, manufacturing, profit and loss 
accounts, etc., kept by any Department of the Union or a State; 

(d) to audit the receipts and expenditure of the Union and of each 

State to satisfy himself that the rules and procedures in that behalf are designed 
to secure an effective check on the assessment, collection and proper allocation 
ofrevenue; ^ , v 

(e) to audit and report on the receipts and expenditure of (i) all bodies 
and authorities 'substantiaiiy financed* from the Union or Shite revenues; 
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(t:) Go-- cmrnsnt companies; (iii) other corporations or bodies, when so reouircd 
b) the Li'vs relating to such corporations or bodies. 

As has been just stated, the duty of preparing the accounts w-as a relic 
of the Government of India Act. 1935, which has no 
Ctrepsred mib his pj-gccdcnt in the British system, under which the accounts 
-iu ccaatcrpert. prepared, not by the Comptrolicr and Auditor 

General, but by the respective Departments. The legislation to pparate the 
function of preparation of accounts from the Comptroller and Auditor-General 
of India, thus, brings this office at par with that of his counterpart in British 
in one respect. 

But there still remains another fundamental point of difiercnce. Though 
the designation of his office indicates that he is to function both as Comptrolicr 
and Auditor, our Comptroller and Auditor-General is so far exercising the 
functions only of an Auditor. In the exercise of his functions as Comptroller, 
the English Comptroller and Auditor-General controls the receipt and issue 
of public money and his duty is to see that the whole of the public revenue 
is lodged in the account of the Exchequer at the Bank of England and that 
nothing is paid out of that account rvithout legal authority. The Treasury 
cannot, accordingly, obtain any money from the public Exchequer without a 
specific authority from the Comptroller, and, this he issues on being satisfied 
that there is proper legal authority for the expenditure. This sytem of control 
overissues of the public money not only pre^'cnts withdrawal fdr an unautho- 
rised purpose but also prevents expenditure in excess of the grants made by 
Parliament. 

In India, the Comptrolicr and Auditor-General nas no such control over 
the issue of money from the Consolidated Fund and many Depanments are 
authorised to draw money by issuing cheques without specific authority from 
the Comptroller and Auditor-General, who is concerned only at the audit 
stafje when the expenditure has already taken place. This system is a relic 
of the p.'ist, for, under the Government of India Acts, even the designation 
‘Comptroller* was not there and the functions of the Auditor-General were 
ostensibly confined to audit. After the commencement of the Constitution, it 
was thought desirable that our Comptroller and Auditor-Genial should also 
have the control over i'^ues as in England, particularly for ensuring that “the 
grants voted and appropriations made by Parliament are not exceeded.” But 
no action has as yet been taken to introduce the system of Exchequer Control 
over issues as it has been found that the entire system of acounts and financial 
control shall have to be overhauled before the control can be centralised at 
the hands of the Comptroller and Auditor-General 
The 
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functions of the Comptroller and Auditor-General have recently 
subject of controversy, in regard to two questions; 

Comptrol- 

uditor-Gcneml has the jurisdiction to comment on extravagance and 
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having regard to the interests of economy, besides its legality. But the Go\ em- 
inent Departments resent on the ground that such interference is incompatible 
with their responsibility for the ^dministmtiotL la this \ hw, the Departments 
are supported by modem academicians such as Appleby,” according to whom 
the question of economy is inseparably connected with the efficiency of the 
administration and that, having no responsibility for the administration, the 
Comptroller and Auditor-General or his staff has no competence on the ques- 
tion of economy: 

"Auditors do not know and cannot be expected to know very much about good 
administration; their prestige is highest with olhen who do not know much about adminis- 
tration.. .Auditing is a necessary but higlily pedesuian function with nnerroH perspeetire 
and very iimiied use/ulnest.''^ 

(b) Another question is whether the audit of the Comptroller and 
Auditor-General should be extended to industrial and commercial under- 
takings carried on by the Government through private limited companies, who 
are governed by the Articles of their Association, or to statutory public cor- 
porations or undertakings which are governed by statute. It was rightly 
contended by a former Comptroller and Auditor-General** that inasmuch as 
money is issued out of the Consolidated Fund of India to invest in these 
companies and corporations on behalf of the Government, the audit of such 
companies must necessarily be a right and responsibility of the Comptroller 
and Auditoc-Generol, while, at present, the Comptroller and Avdltor-Cenenil 
can have no such power unless the Articles of Association of such companies 
or the governing statutes provide for audit by the Comptroller and Auditor- 
General. The result is that the report of the Comptroller and Auditor-General 
does not include (he results of the scrutiny of (he accounts of these corporations 
and the Public Accounts Comraiitee or Parliament have little material for 
controlling these important bodies, spending public money. On behalf of the 
Government, however, this extension of the function of the Comptroller and 
Audi'tor-Gencral has been resisted on the ground that the Comptroller and 
Auditor-General lacks the hasiaess or iadostnaj experience wh/ch is essential 
for examining the accounts of these enterprises and that the application of 
the conventional machinery of the Comptroller and Auditor-General is 
likely to paralyse these entcipriscs which are indispensable for national 
development. 

As has just been stated, this defect has been partially remedied by the 
Act of 1971 which enjoins the Comptroller and Auditor-General to audit and 
report on the receipts and expenditure of ‘Government companies’ and other 
bodies which arc ‘substantially financed’ from the Union or State revenues, 
irrespective of any specific legislation in this behalf. 


reference;s 

J . For the results of the elections so far held, see Table IX. 

a. As to how the system of Proportional Representation would w-ort, ice Auihori 
Commentary on ?Ae Canstirution of Indian 5lh E<L, VoJ. II, pp. 382-W. ^ 

3. ChAJ)., Vol. IV, pp. 734, 84«. 
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ISTP.ODUCnON- TO THE CONSTfTimON OF INDIA 

,, f.,, in in IP61. Prime Minister Nehru observed that vve should 

thit no person shall be a President for more than two terms, and 
•"hi:’ no amendment of the Constitution was ncccssarj- to enjoin this. 

?f‘- CcaSSi provided that the Vice-President would be elected by t^'twD 

Hoates o.rparIia.ntent, assembled at a Joint moling. This cumbrous procedure of ajmnt 
ir.ietinc of the i«o Houses for this purpose h.is been done away with, by amend g 
Art. CO (I) by the Constitution (Hth Amendment) Act, 3961. As amended, I c 
members of both Houses rc.main the voters, but they may vote by secret ballot, without 
atvcmbling at a joint meeting. 


". Rs. 2.150 per mensem. 

S. Ran Ju-K-nw-ix. Stale of runjob, (\95S) 2 S-CIR. 225 (23S~39). 

9. SkJV.n Sir.xh w. Slate Pf Punjab, AA.K. 1974 S.C. 2192; J^ao v. Indira, A-l.R. Wl 
S.C. 1002 (WOS); Sanjreu v. Stale of Madras, A.I.R. 1970 S.C. 1 102 '(/fOd). 

10. Such re-cnation has bee.’i extended up to January, 1990, by the 45th Amendment 


Act, I9?0. [See .also p. 18S, post.] 

JI. T!;e only instance of the exercise of the President’s veto power over a Bill passed by 
Parliament, so far, has been in regard to the PEPSU Appropriation Bill. It tins passed 
by P.tr1i.i.meni under Art. 357, by virtue of the Proclamation under Art. 356. The 
Proclamation was. hoivcvcr revoked on 7-3-1954, and the Bill was presented for assent 
of the President on 8-3-1954. The President withheld his assent to the Bill on the 
ground that on S-3-1954. Parliament had no power to exercise the legislative powers 
of the PEPSU State and that, accordingly, the President could not give his assent to the 
Bill to enact a law which was bcj'ond the competence of Parliament to enact on that 
date. 


This instance shows that the veto power is necessary to prevent the enactment 
of Bills which appear to be ultra vires or unconstitutional at the time when the Bill is 
ready for the President's assenl. It also shows that there may be occasions when Govern- 
ment may have to advise the President to veto a Bill which had been introduced by the 
Government itself. 


12. Lol.h.ir.arayan v. Prov. of Bihar, A.I.R. 1950 F.C. 59. 

13. .Slate of Fur, jab v. Satya Pal. A.I.R. 1969 S.C. 903 (9J2). 

14. Cooprr v. Union of India, A.I.R. 1970 S.C. 564 (58S, 644). 

15. AsrcgardsthcUmonTcrri(oricsof(a)Goa,Daman&Diu, (b) Pondicherry, (c)Mizoram, 
and (d) Arunacbal Pradesh, the President’s power to make regulations has ceased, since 
the sctiins up of a Legislature in each of these Territories, after the amendments of 
Art. 240 (1). in 1962' and 1975. 


16. 


Tl;c w ords ’armed rebellion’ have been substituted for ‘internal disturbance’, by the 44th 
Amendment Act, 1978, 

The provisions of the Constitution relating to the Emergency powers, with the changes 
wrought thereon by the 42nd and the 44th Amendment Acts, will be fully dealt with in 
Chap. 25. post. 

Ha. Por futrher study of the Cabinet system in India, sec Author’s Commentary on the 
Cor.siimilon or Indi.t (fish Ed.), ^’oI. E.. pp. 272-417. 

(“) Members of the Cabmct-16: (b) Ministers 
or Stale— 22; (c) Deputy Ministers— 22. 

C.AJD.. Vol. IV. pp. 550. 734; Vol. VH. pp. 32, 974, 984. 

Prasad, in his speech at the Indian Law 
Breish Cro-vn mult L r ^ v President was not identical with that of the 
IX C A D ^"qTh ich observatibn in the Constituent Assembly 

:oJd uo to 19^ ” ' Constitution, and the meaning behind Art. 74 (1), as it 


17. 


18. 

19. 

S). 


21 . 


"" Consliwiion (19631 „ ,111 

^ ' R. 1970 S.C. UK n,M, R.. i.lZ 


K.: 

S.C. ^ C. H02 UJOSy, Rao v. Jndira, A.I.R. 1971 

a --tre v.5mvo/P/a,fo6. A.I.R. 1974 S.C. 2192. 
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23. See Author’s Ccnstitutlonal iflH* of Mux [P.H-I.I- 

j24. T3i%^x,CommentaryontheContt^tuuonofIlulta,3^\^t.A.,yo\.\l,^.i^3, tvhcreitisstajcj 

“Constitutional writers agree that a dismissal of the Cabinet by the Crow n. uouU 
now be an unconstifulional act, except is the abnormal case of a Cabiret rcfuring to 
resign or to appeal to the electorate upon a vole of no confidence in the Cen-jnons.” 
See the instances given in Shamser SiHsh'a caie (A.I R 1974 S C. 2192 (para. 153)]. 

23, There wasavehcmcntpubliccritjcisni that this prohibition in Art. 148 (4) ttasviolatcd 
by the appointment of a retired Comptroller and Auditor-General as the Chairman of 
the Finance Commission. According tojndicia) decisions, an ‘ofTicc’ is an cmplcijment, 
which embraces the ideas of tenure, duration, emolument and duties. Nos^.the rinaocc 
Commission is an oifice created by Art 2J0 of lljc Constitution itself, with a definite 
tenure, emoluments and duties as defined by the Finance Commission iMisoellaneous 
ProMsions) Act, 1931, read with Art, 280 of theConstitutio.n. Apparently, therefore, 
the membership of the Finance Commission is an otiiue under the Cosemmeot of India, 
which comes within the pun'iew of Art. 143 (4). ^ 

26. But, as Dr. Ambcdkar pointed out in the Constituent Assembly (C.A.D., Vlll. p 407), 
in one respect the independence of the Compttoller and Auditor-General falls short of 
that of the Supreme Court. White the power of appointment of the staff of the Supreme 
Court has been given to thatChief Justice of India [Art 146 (I))], the Compt'Cller and 
Auditor-Gervsral has no power of appointment, and. consequently, no power of disci* 
plinary control with respect to his subordinates, fn the case of the Comptroller and 
Auditor>General, these powers have been retained by the Government of India though 
It IS obviously derogatory to the admiaislrativa efficiency of this highly responsible 
functionary. 

27, Appleby, A , Re-examlnatlon of InJia't Adnmatralne SyiUm, p. 28. 

2J. Narhari Rso’s stafemeat before the Public Accounts Commiltee, 1951 
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(?,Tr.oDccnoN- to the coNsnTtmos of jsdia 

„ , in p-liiT.cnt in 1961, Prime Minhlcr Nehru obsmed that we should 

[ ; thr-, no person shall be a President for more than two terms, and 
a.r.end.r.ent of the Constitution wus necessary' to enjoin this. 

S SSl CoS^ provided that the Vice-President would be clccmd by t^^ 
Hoc'csofPariiamcnf.asscmWcdat ajoint meeling. This cumbrous 
mrrnce of the mo Houses for this purpose has been done away with, by am S 
Art f6 (!) bv the Constitution (11th Amendment) Act, 1961. As amended, th 
m-^mbers of both Houses rc.nuin the voters, but they m.iy vote by secret ballot, without 
a'.wmb’inr, at a joint meetins. 


7. Rs, 2,250 per mensem. 

£. fo'n/er.uwv..Ttnfeo/r«n;e6.(1955) 2S.C.R.225 (2JtS-i9). 

9. Shemer Sinejt V. State of Punjab, A.\.K. S.C. 2192; Pao v. /nAra, A.I.R. 1971 
S.C. lOOZ (lOOSjiSanjeeviv. Slate of ^fa!^raf, A.I.R. 1970 S.C. 1102 V106). 

10. Such re-ervation has been extended up to January, 1990, by the 45th Amendment 
Act. I9K0. {.Sec also p. I8S, /lor/.} 

n. Ttie only instanee of the exercise of the President's veto power over a Bill passed by 
PJrlia.Ticnt, so far, has been in regard to the PEPSU Appropriation Bill. It was passed 
by P.tr!ramenf under Art. 357, by virtue of the Proclamation under Art. 356. The 
Proclamation was, however revoked on 7-3-1954, and the Bill was presented for assent 
of (he rvesident on S-3-1954. The President withheld his assent to the Bill on the 
r.round that on 8-3-1954, Parliament had no power to c.xcrcise the legislative powers 
of the PEPSU State and that, accordingly, the President could not give his assent to the 
Bill to enact a law which was bej'ond the competence of Parliament to enact bn that 
date. 


This instance siiows that the veto power is necessary to prevent the enactment 
of Bills which apioear to be ultra vires or unconstitutional at the time when the Bill is 
read)’ tor the Presideni’s assent. It also shows that there may be occasions when Govern- 
ment may have to advise the President to veto a Bill w'hich had been introduced by the 
Government itself. 


12. iMiftinarayar: v, Prnv. of Pihar, A.I.R. 1950 F.C. 59. 

13. Slate of Punjab v, Satya Pal, A.I.R. 1969 S.C. 903 {9} 2). 

K. Cooper v. Union of Mia, A.I.R. 1970 S.C. 564 (S8S. 644). 

15, Asregards thcUnionTcrritoricsof(<a)Goa,Daman&Diu, (b) Pondicherry, {c)Mizoram, 
and (d) Arunachal Pradesh, the President's power to make regulations has ceased, since 
the setting up of a Legislature in each of these Territories, after the amendments of 
Art. 240 (1), in 1962' and 1975. 


16, The words armed rebellion' have been substituted for ‘internal disturbance’, by the 44th 
A.'r.end.ment Act, 1978, 

IT. The provisions of live Constitution relating to the Emcrgcnc)’ powers, with the changes 
v>rou.shi thereon by the 42nd .and the 44th Amendment Acts, will be fully dealt with in 
Chap. 25, post. 
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19. 

20 . 


Commentary on the 


-16; (b) Ministers 


17a. Forfunhtr study of the Cabinet system in India, see Author's 
Constitution ofJr.Ji.t (6th Ed.). VqI, E„ pp. 272-417. 

At the e.n<l of 1975. their number was (a) Members of the Clabinct- 
of State— 22; fc) Deputy 5fmistcr5— 22. 

C.A.D,, Vol. IV. r,n. 5S0. 734; Vol, VH, pp. 32, 974, 9S4. 

Prasad, in his speech at the Indian Law 

fx C AO ITn °bservatibn in the Constituent Assembly 

the intent of theilt; nr vatement. has a great value in assessing 

stood up to 1976 ' * ^ ' Constitution, and the meaning behind Art. 74 (I), as it 

ttver / Tto 0563). p. viii. 

). ^-..eriinyk v.StcteofPur.tab.A.l.K. 1974 S.C. 2192 . 
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23. S« Author’s Cc/utiluthnal La»’ of India IPJM.]. 

j24. Bssu. Commentary on the Constltuuon of India, 5th Ed., Vol. II, p. 593, whercit is stated — 
“Constitutional wtiten sew that a disnussal of the Cabinet by the Cros. n, « ould 
now be an unconstitutional act, except in the abnormal ease of a Cabinet refusTg to 
Ttsisn ot to appeal to the elcclotaiewpona vote of no confidence in the Cenanons.” 
See the instances given in Skamter Smsk's ease [A.I.R. J974 S C. 2192 (para. 153)]. 

23. There was a sehement publicctiticisni that this prohibition in Art. 148 (4) was violated 
by the appointment of a retired Comptroller and Auditor-General as the Chairman of 
the Finance Commission- According to judicial decisions, an 'olTicc* is an emploj meni, 
which embraces the ideas of tenure, duration, emolument and duties. Now, theFinance 
CommissiQ.n is an o/Iice created by Art. 280 of the Constitution itself, with a definite 
tenure, emoluments and duties as defined by the Finance Commission (Miscellaneous 
Provisions) Act, 1951, read with Art. 2S0 of the Constitution. Apparently, therefore, 
the membership of the Finance Commission is an office under the Government of Ind-a, 
which comes within the purview of Art. 143 (4). 

26. But, as Dr. Ambcdkar pointed out in the Constituent Assembly (C A.D., Vllf, p 407), 
in one respect the independeoce of (heCOmpfroJIrr and Auditor-General falls short of 
that ofthe Supreme Court. While the power of appou’hnent of the staff of the Supreme 
Court has been given to thatChief Justice of India [Art. 146(1))], the Compt’Oller and 
Auditor-General has ro power of appointment, and, conssquenlly,nopowcr of disci- 
plinary control with respect to his subordinates. In the case of the Comptroller and 
Auditor-General, these powers have been retained by the Government of India though 
It IS obviously derogatory to the administrative efficieBcy of this highly responsible 
fttnetionary. 

27. Appleby, A., Re-txaminatlon of India's Adnlnisuatire System, p. 28. 

28. Narharl Rao's statement before the Public Accounts Cemmillee, 1952 
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As has been explained at the outset, our Constitution has adopted the 
Parliamentary system of Government which effects 
r a n C ( i 0 n S of j, j^armonious blending of the legislative and executive 
rariia^cT.t. organs of the State inasmuch as the executive power is 

Yielded by a group of members of the Legislature who command a majority 
in the popular Chamber of the Legislature and remain in power so long as they 
retain that majority. The functions of Parliament as the legislative organ 
follow from the above feature of the Parliamentary system: 

1. Providing the Cabinet. It follows from the above that the first function 
of P.-iriiament is that of providing the Cabinet and holding them responsible. 
Though the responsibility of the Cabinet is to the popular Chamber the member- 
ship of the Cabinet is not necessarily restricted to that Chamber and some of the 
members arc usually taken from the upper Chamber. 

If. Control of the Cabinet, It is a necessary corollary from the theory 
of ministerial responsibility that it is a business of the popular Chamber to 
see that the Cabinet remains in power so long as it retains the confidence of 
(he majority in that House. This is c,xprcssly secured by Art. 75(3) of our 
Constitution. 

in. Criticism of the Cabinet and of individual Ministers, In. modern 
times both the executive and the legislative policy arc initiated by the Cabinet, 
and the importance of the legislative function of Parliament has, to that extent, 
diminiriicd from the historical point of view. But the critical function of 
P.-irli3mcnt has increased in importance and is bound to increase if Cabinet 


government is to remain a ‘responsible’ form of Government instead of being 
an autocratic one. In this function, both the Houses participate and arc 
c.-.p.ible of participating, though the power of bringing about a downfall of 
the Ministry belongs only to the popular Chamber (i.e., the House of the 
People) (Art. 75 (3)]. 


^Vhilc the Cabinet is left to formulate the policy, the function of Parlia- 
ment is to bring about a discussion and criticism of that policy on the floor 
o: t!:e Hou<e, so that not only the Cabinet can get the advice of the deliberative 
body and learn about its own errors and deficiencies, but the nation as a 
W..O.. c,.nb_ ..pprised o< an a!tcrn,itivc point of view, on the evaluation of which 
rerteoentative democracy rests in theory. 

_ IV. An oepm of information. As an organ of information. Parliament 

Po*' Parliament 

the information cutlwrUativcIy, from those in the know of things. 
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The information is collected and disseminated not only through the debates 
but through the specific medium of ‘Questions* to Ministers. 

V. La^islat’on. The next function of the Legislature is that of making 
Jaws [Arts.'l07-T08; 245] which belongs to the Legislature equally under the 
Presidential and Parliamentary forms of government. In India, since the 
inauguration of the Constitution the volume of legislation is steadily rising 
in order to carry out the manifold development and ether measures necessary 
to establish a welfare State. 

VI. Financia l control. Parliament has the sole power not only to 
authorise expenditure for the public services and to specify the purposes to 
which that money shall be appropriated, but also to provide the ways and 
means to raise the revenue required, by means of taxes and other impositions 
and also to ensure that the money that was granted has been spent for the 
authorised purposes. As under the English system, the lower House possesses 
the dominant power in this respect, under our Constitution [Art. 109]. [See 
pp. 198-200, post.] 

\The Pa rliament '•* * - -- • - • - 

CenstintioB of i, 

Pnrbameat. ^ • • 

(^TheJ TtftdLnatne 
ly the House of the F 

T^_PresidM_tJs. _ * , . 


• t I . . , • . . • • 1 • ■ 

nui m si tting,. hav e alre ad y b een explained. 

The Council of States shall be com posed of not more t han 25Cljnembcrs, 
' " ■“"~'OL^vhom“(aTri2"shaU be nortiinatcd ^ the Presidentj 

. Xomposltion of the 

ACoonrit of States. ^ ^ ^ 

^ mct^od,qrjndircct el e^:.,. . .^ 

(a) 'Nomination. The 12 nominated members shall be chosen by the 
♦'^rrVesident front amongst persons having ‘special knowledge ^or practical^expe- 
^rience in literature, science, art, an d social service *. The Consiiluticn thus 
^^opts the principle ofnominationforgiviagdisdnguTshedpersonsa place in the 
' upper Chamber. 

' (b) Representation of States^ The r epresectatives of each State shall 

be elected by the elected membgrsjtf. 
accordance w ith t he systcm ^ofjiopo 
single transferable vote. 

^ R^reseniaxion of Union Tefrftories, The representatives of the 
Union Territori^baC be chosen in such manner as Parliament may presaibe 

[Arl. SO (5)1. - 

tatives of Union " 

^^^orO!>orlioiulrc F'rK^irontyincaiirortKe~iIni l?Tranif^tev°'g 




'I i':; HoU' 

fhc 

lleinr cf PropJf. 


i ;■- svTT.onuCTioN' TO THE cossrmrnos' OF tKDt\ 

'rn- Council of State? this? Tcncds.a fcdcrai chWaxter by represenU^ 
:?■' Iv'-t-rcfThc federation.' Bui h docs not follow the American pnncipie 
o: cvTu;.‘;tv of Slate representation in the Second Chamber. In India, the 
of rcprc'crit.nivc? of the States to the Council of States A’anes 

'from ! {N.acniand) to 34 (Uttar Pradesh). _ A* 

of the People has a variegated composition.^.^ The Constitution 
prescribes a maximum number as follow's: c 

C^r'Ut:>n or the (a) J^mmorenhan 525‘ f.Ait. SI (1) (a)] repre- 

sentatives of the States; 

(b) Not morclhan 20 representatives of Union Territories [S. SI (I) (b)]. 

(c) Not more than 2 members of the Anglo-Indian community, nomi- 
r!.ilcii bv the Prc'^idcnt, if he is of opinion that the Anglo-Indian commurvity 
is not adequately represented in the House of the People, [Art. 331]. 

(i) The representatives of the States shall be directly elected by the 
people of the State on the basis of adult sulTrage. Every citizen who is not 
less (isan 21 years of age and is not otherwise disqualified, c.g., by reason of 
non-residcncc, unsoundnc.ss of mind, crime or corrupt or illegal practice, shall 
be entitled to vole at such election [Art. 326}. 

There will be no reservation of seals for any minority community other 
than the Scheduled Castes and the Scheduled Tribes [Arts. 330, 341, 342]. 

The bulk of the members of the House arc thus directly elected by 

tcprcfcmativcs of the people. ' 

• (ii) TIvc member.? from theUnion Territories arc to be chosen in such 
manner as P.irli.amcnt may by law provide. 

Under this power. Parliament has enacted* that representatives of all the 
Union Territories shall be chosen by direct election. 

i . ^'1'^ T" ^ nominated from the Anglo-Indian community 

by the Pre.sidcnt to the House of the People if he is of opinion that the Anglol' 
Indian community has not been adequately represented in the House onhe 
People [An. 331], (Sec Table YU, post.) - 

The election to the blouse of the People being direct, requires that the 

should be divided into suitable terri- 


Tminvh! c<'-r.\tltacn. 

n,?, \ j clexoons. Art. 81 (2), as It stands after the Constitution 
L in-UcTitT s uniformity of representation 

renmt conkekies' T''" States, and (b) as between the 

icrcru comas tucn..!es in the same State thus* 

States; nni/ ' ^ practicable, the same for all 




Cl 


Horn 


tbV' 


manner that the r-’t!kb''tw-cn^tb ’"Jo territorial constituencies in such 
nu:::t.rr ct seek a^okekto hk ' constituenev and the 

the bt.uc. ’ pr-'^ci'cablc, the same throughout 
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For the above purpose, the population of each State shall be ascertained 
as at the preceding census and upon the completion of each census, the allo- 
cation of scats in the House of the People to the States and the division of each 
State into territorial constituencies shall be readjusted by such authority and in 
such manner as Parliament may by law determine; 

Provided that such readjustment shall not affect representation m the 
House of the People until the dissolution of the then eristing House [Act. S2]. 

While the system of separate electorates was abandoned by the Constitu- 
ProportioQsi Repre- tiofl, ^e svstem of proportion a l fe pTcsentatio n. vv as 
senuJon for CoudciT pirtiallya^tcd for t he Second C hamber in the Um^ 
of States. and State Legislature s. 

rcg.ardS" the” (Council of States, proportional representation by 
singletraasferable vote has been adopted for the indirect election by members 
ofthe Legislatures ofthe States, mofderto give some representation to minority 
communities and parties [Art. 80 ( 4 )). 

(fa) Similarly, proportional representation is prescribed for election to 
the Legislative Council of a State by electorates consisting of municipalities, 
district boards and other local authonites and of graduates of three }ears 
standing resident in the Slate [Art. 171 (4)]. 

As regards the House of the People (Art 81) and the Legislative Assembly 
of a State, however, the system of proportional representation has been aban- 
doned and, instead, the Coostilutioo has adopted the single member consti- 
tuency with reservation of seats (at the general election) for some backward 
communities, namely, the Scheduled Castes and Tribes (Arts. 330, 333]. 

The reasons for not adopting proportional representation for the House 
of the People for giving representation to the minorities were thus e.^plamed 
in the Constituent Assembly— 

(i) Proportional representation presupposes literacy on a large scale. 

tMiy proporUolul presupposes that every voter should be a literate at 
represeotatiwi not I«ast to the extent of being in a position to know the 
adopted for Hoasc of numerals and mark them on the ballot paper. Having 
tbe People and Lejls- regard to the position of literacy in this country at present, 
latiTc Assembly. 3 presumption would be extravagant. 

(ii) Proportional representation is ill-suited to the Parliamentary system 
of government laid down by the Constitution. One of the disadvantages of 
the system of proportional representation is the fragmentation of the Legislature 
into a number of small groups. Although the British Parliament appointed 
a Royal Commission in J9I0 to consider the advisability of Introducing pro- 
portional representation and the Commission recommended if. Parliament 
did not eventually accept the recooiojcndations of the Commission on the 
ground that proportional rcprescniation would not permit a stable Government. 
Parliament would be so divided into small groups that every time anvihing 
h-ippencd which displaced certain groups io PaTbament, they would on those 
occasions withdrawsupport to the Government with the result that the Govern- 
ment. losing the support of certain groups, would fall to pieces. 

What India needed, at least in view of the existing circumstances, was a 
stable Government, and, therefore, proportional rcprcscntatioQ in the lower 
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V *0 ” ! ' th- Government would be responsible could not be accepted. 
ir.V^* iv connection, Dr. Amb£dk.nr said in the Constituent Assembly, - 
' .-I n.i. r- k'wi doubt in my mind, whether the future Government provides 
J .. ,r ^,.ap;c or not, our future Government ntust do one thing— they must inavntam a 
'..Qi •,etr;n'cnt and rnamtU'.n |a\v and order. 

(al Ti'c Council of States is not subject to dissolution. Tt is a permanent 

' ■ ' ' " body, but (as ne-arly as possible) 1/3 of its members retire 

D.ra;;-u fit Hcifsw on' liie expiration of every second year, in accordance 
cf j’jthimmt. by Parliament in this behalf. It 

folfov. s tftat there will be an election of 1/3 of the membership of the Council 
of States at tue beginning of every third year [Art. 83 (1)1. The order of retire- 
ment of the members is governed by the Council of States (Term of Office of 
Nfembers) Order, 1952. made by the President in exercise of powers conferred 
upon him by the Representatian of the People Act, 1951. 

(b) The normal life of the House of the People is 5 years,' but it may 
be dissolved earlier by the President.^ 

On the other hand, the normal term may be extended by an Act passed 
by r.arliamenl itself** during the period when a ‘Proclamation of Emergency’ 
(made by t!ic President under Art. 352) remains in operation. The Constitution, 
however, sets a limit to the power of Parliament thus to extend its own life 
during a period of fimcrgcncy: the extension cannot be made for a period 
exceeding one year at a time (i.c„ by the same Act of Parliament), and, in any 
ease, such extension cannot continue .beyond a period of six months after the 
Proclamation of Pmcrgcncy ceases to operate [Proviso to Art. 83]. 

1 he President’s power — (a) to summon either House, (b) to prorogue 
.Sivsiciriv of rerlia- either House, and (c) to dissolve the House of the People 
cimt- has already been noted (p. 161, ante). 

As tcrards summoning, the Constitution imposes a duty upon t'nc Presi- 
dent, namely, that lie must summon each House at such intervals that six 
rnnths shall not intervene between its last silting in one session and the date 
appointed for its first sitting in the next session [Act, 85 (1)]. The net result 
of this provision is that Parliament must meet at least twice a. year and not ‘ 
h.orc than six rnontlir shall elapse between the date on which a House is proro- 
gued and die commencement of its next session. 

.veivdrr.n.ini, prwo. It vYOuld, in this contcxt, be useful to distinguish 

iUit.a aivt dUonmifn. prorogation and dissolution from adjournment. 

‘s.w^ion’ is the period of time between the meeting of a Pariiament, 

V. nether aficr a prorogaUon or dissolution. The period between the proroga- 
tion ef |\iili.-in!cnt and its re-assembly in a new session is termed ‘recess’ ° 
Within a sesdon, there .me a number of daily ’sittings’ separated by 
-.^journmcp.is, vynch postpone the further consideration of business for a 


( rs^ f' , } 


time-hours, davs or weeks. 

* ‘‘T ‘■d k House may 

‘ 


or u> ^'Jjournjncnt;' 


be, terminated by (a) dissolution, (b) prom 

. “’-'‘•wW.C’r.ly the House of the People is subiect 

^ niay take place in either of two vvays-(a) By 

re., on tnc expiry, ef its term -ef liyc.years, or the terms as 


to disso- 
elRu.x of 
terms as extended 
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dunng a Pfoclamation of Emergen^', (b) By an exercise of the President's 
jpowcriwder Art. 85 (2J. 

(fi)' wh.r. .1.- — .. . 

t^hc.Presic , • ‘ j • * ; ' 

the daily . ■ . ■ ? . ; ■ - • • t • . , . 

totheSp t • ’ j- 

A dissolution brin g sjhe H ouse o f the People to an tad (s o that there 
*nust be a fresh election), while prorozation mer e ly terminates a session. 
Joumma u does.not put an end to thejexisteoce oTa^essiorTof ParliaincnTbui 
merel y postpones the further transaction of business foe a specified time, hours, 
da ys or weeks .. 

(ui) A dissoluiion ends t he very life of the existing House of the People 
J so that all matters pending .before (he House lapse svjih the dissolution. If 

. ' ■ 


) s • o ■ ‘ -w-'— ••• Cv4»«v.. liiiu »tjC aClu 

to the House, as we ll as Dills originating in the House and ir£ns_mltted to Ihe 
Council ^vhich.werc pending m the Council on the date of dis solu tion. 'But 
- aBillpcndingintheCouncdwhichhasnotyetbeenpasscdby the House shall 
not lapse on dissolution. A dissolution would not, however, afiect a joint 
j sitting of the two Houses summoned by the President to resolve a disagreement 
L between the Houses if the President has notified hts intention to hold a joint 
sitting before the dissolution (Art. 108 (i)). 

Though in £7 1/0/7^ prorogation also wipes all business. pending jit the 


*“ Adjournment has no such effect on pending business. 

JjLorder-to-be chosen a member of Parliament, a person (a) mustjjc a 
gtizen o f Iiidia;^(b) must be. not less than SlTj^ars of 
Qualificationsforinm- ...» f'-...-..** ~fc*»*«* 


(a) if he hcil.ds_any.ofl)cejoCpro{it.OQdcrJh6.Govcrnmcni p fjndja or 
the_G oyernment of any State as is declared by Parliament by law but not a 
*Minister_for the Union or for.a State; or. 

(b) if he is of unsound mind and stands 50 declared by a competent 
Court; 

(c) if he is an undischatgcd insolvent, 

(d) if he has ceased to be a citizen of India or has voluntar.Iy acquired 
citacnship of a foreign State or is under acknowledgment of allegiance or 
adheccuce to a foreign power; 

(c) if he is so disqualified by or under any Jaw made by Parliament 
(Art. 102]. 

It may be noted that sex is no disqualification for membership of Parha- 
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mcnt and that in the Third General Election, as many as 36 women secured 
election to the House of the People, 

If any question arises as to whether a member of either House of Parlia- 
ment has become subject to any of the above disqualifications, the President’s 
decision, in accordance with the opinion of the Election Commission, shall 
be final [Art. 103]. 

A penalty of Rs. 500 per day may be imposed upon a person who sits 
or votes in either House of Parliament knowing that he is not qualified or 
that he is disqualified for membership thereof: 

Vacation of seats by A member of Parliament shall vacate his scat 

. nicinbers. in the following cases [Art. 101]: 

({) Dual membership, (a) If a perso n be chosen to membership of both 
Houses of Parliament he must vacate his seat in one of the two Houses, as may 
be prcscribed by Parliament by law. (b) Similarly, if a person is elected to 
the Union Parliament and a'Statc Legislature then he must resign his scat in 
the State Legislature; otherwise his scat in Parliament shall fall vacant at the 
expiration of the period specified in the rules made by the President. 

(ii) Disqualification. If a person incu rs any of the disqualifications 
mentioned In' Aft. ToY'tc.g.r becoming of unsound mind), his seat will there-’' 
■upon' become vacant immediately. 

(iii) Resignation. A member may resign his scat by \vriting addressed 

to the ChaTfma"n of the Council. of 'States or the Speaker of the House of the 
People, a.s the case may be,, and thereupon his scat shall be vacant. 

(iv) Absence without permission. The House may declare a seat vacant 
if the member in queslion absents himself from all meetings pf.thc Housc.for 
'a period of 60 days without permission of the House. ^ 

Under the Salaries, Allowances and Pension of Members of Parliament 
Act, 1954, as amended, a member of Parliament is entit- 


SawrU-s nnu Allow- ^ salary at the rate of Rs. 500 per mensem during 

o? his office plus an alibwance at the rate 
of Rs. 61 for each day during any period of residence on 
duty at the place where any other business connected with his duties as member 
of Parliament i's transacted. Together with this, he is entitled to travelling allow- 
ance, free transit by railways, steamer and other facilities as prescribed by rules 
rfamed under the Act. He shall also be entitled to a pensibh, since a 1976 amend- 
ment, on .'i graduated scale for each 5 year term as member of either House, 


Ofiitm cf IMrlia- Each House of Parliament has its own presiding 

officer and secretarial staff. 

There shall be a Speaker to preside over the House of the People. In 
Speaker! general, his position is similar to" that" of the Speaker 

of the English House of Commons. 

The House of the People will, as soon as may be after its first sitting, 
members of the House to be, respectively, Speaker and Deputy 
iArt. 93]. The Speaker or the Deputy Speaker will normally hold 
-tb'- bic ofthe House, but Ins office may terminate earlier in any 
of the following svays— (i) By ffis ceasing to be a member of the House (ii) By 
resignation in writing, addressed to the Deputy Speaker, and vice versa. 
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Py fcrnaval from office b y a resoIaUon, passed by a maiorilv of all the 
t/icn~m^befs of the Hous e fArt. 941 Such a'rTsofutj’on sfiall'not bemosed 
'unless at least 14 days’ notice has been gi«n of the intention to move the 
resolution. While a resolution for his removal is under consideration, the 
Speaker sh all not preside but be shall have the right to speak in, and to talc 
paa'in me proceedings of, the House, and shall also have a right of vote exc ept 
i n the case o f equality of votes jArt. 96j. — 

At other meetmgs of ffieTJouse the Speaker shaji preside. The Speaker 
will not vo te in the i...* ........ 

Powers of the Speaker. ' 


as impartial as in Eni' . , . . ‘ • 4 , ■ • ' -r 

r^^Iocfc. OwTjt 'a./:. VZT 


Besides presiding _over his, own. House, the Speaker pcsscsKs certain f- 
■ ' ’ * • . . r' •‘‘the Council of Sta’tes— “* '■**•• 


• • a joint shting of the two Houses of 

• • yv dlX C> 

itted from the Lower HouSe to the 


Upper H ouse , th e Speaker shall endorse on the Bill his certificate that it 1 $ 
j^Monev B ilLfArt UO (4)]. The d ecision of the Speaker as to whether a Bill 
i s Mo ney Bill is final and on« the'ceriificate is endorsed by the Speaker on a 
Bill, the subsequent procedure in the passage of the Bill rousi be go^e^ned 
by the provisions relating to Money Bills. 

While the offw of Speaker is vaont or the Speaker is absent from a sitting 
" of the House, the Depuly Speaker presides except when 

epuiy pea er. » 'TcsoTutioiTfot his own removal is under consideration. 

While the House of theJ*eoplc has a Speaker elected by its members 
tbcrascires, the^Chairjian, of lhc_ Council of States (wlio presides over that 
'House) perform s tl^ function e\-offii.io It i' the Vii,c-Presideni of India 
who shall cAT-q^'ciobe.thc Chairman of the Council t>f biate^and^ shall preside 
ovrrtha_LH?u*cju 
as he does not 


Chairman. 


tilC OJlibl, 01 ii*v 

■f of ijic C hairnun sliall be perforned ty 

m in maj bo renuAcd from his oSxcSyT 
■ VjLC-Presideni. the procedure for wiaci £=■ 
aldfies and ^llow ances of Officers of 


ment Acf, 1955 , as amanccd.^^sdlarv of rhe Chairman is the sam e as 
Spealcri^viz . Rs 2.250 plus a sumpiuoiy olh’wanoe ofKs.JOO pr^^ 
but w'hen the Vice-President acts as the Prasjdeot he shall t« ec~‘ ■* 
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craolamcnls and allowances of the President [Art. 65 (3)] and during that 
jinod he shall cease to cam the salarj* of the Chairman of the Council of 
siates. The functions of.thc Chmman in the Chunctl^of States .arc, sim^ 
to those of the Speaker in the Ho^e of the. People .except that the Speaker 
has certain special powers according to the Constitution, for instance, of certi- 
fvina a Money Bill, or presiding over a joint sitting of the two Houses, which 
have been already mentioned. 

Pririlcges are certain rights belonging to each House of Parliament 
collectively and some others belonging to the members individually, Viithout 


which it would be impossible for either House to maintain its independence 
of action or the dignit\- of its position. 

Both the Houses of Parliainent as w;cll as of a 
State Legislature have ,simil3r„.pr;'v;7cgfr under our- 
Constitution. ' ' 

' ■ Cls. (l)-(2) of Arts. 105 and 194 of our Constitu- 
tion deal only with two matters, viz., freedom of speech and right of publication. 

Outside tlie scope of these two clauses, changes have been introduced by 
the Constitution (42nd Amendment) Act, 1976 and the 44tb Amendment Act, 
1978: 


Posters, Prbilcscs 
erj larscaltic; cf 
Pat llafflcnt cad Its 
MsKbers. 


A. The position up to 1976 was as follows; The privileges of members 
of cur Parliament were to be the same as those of members of the House of 
Commons (as they existed at the commencement of the Constitution), until 
cur Parliament itself takes up legislation relating to privileges in whole or in part. 
In other words, if Parliament enacts any provision relating to any particular 
privilege at any time, the English precedents will to that extent be superseded 
in its application to our Parliament. Ko such legislation having been made by 
our Parliament, the privileges were the same as in the House of Commons, 
subj-cct to such exceptions as necessarily follow from the difference in the consti- 
tutional set-up in India. 

In an earlier case,* the Supreme Court held that if there was any conflict 
between the existing privileges of P.arliament and the fundamental rights of a 
citizen, the former shall prevail, for, the provisions in Arts. 105 (3) and 194 (3) 
of the Constitution, which confer upon the Houses of our Legislatures the same 
British privileges as those of the House of Commons, are independent provisions 
and arc not to be construed as subject to Part III of the Constitution, guaran- 
teeing the Fundamental Rights. For instance, if the House of a Legislature 
expunges a ponion of its debates from its proceedings, or otherwise prohibits its 
pabL'cation, anybody who publishes such prohibited debate will be guilty ofeon- 
tenpt cf P.vrlianient and punishable by the House and the Fundamental Right 
of freedom of expression [Art. 19 (I)(f.)] will be no defence. But in a later case,” 


the Supreme Court has held that though the e.xisting privileges w’ould not be 
fettered by Art. 19 (!) (a), they must be read subjccUo .Arts! 20-22 and 32. 
Ttii'Cci siJ 44!l: B. The Changes introduced by thc 42nd .Amecd- 

Ac:jcizr.s!c. been nullified by the 44lh Amendment .Act, 

19 . 0 . itcace. the pre-1976 pasition has been restored, with verbal changes. 

In the result, until Periiament makes any law relating to privileges, the 
Ci each house of Parisameiit shall be the same as thev were prior to 
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these amendments, that is, those oftfccDriiish House of Commons as the 
existed at the commencement of the Coostitutioii. though any mention of ih 
Bntuh House of Commons has now been omitted from the text of t!i 
Constitution 

The privileges of e ac h House m ay b e div i ded into two groups— (a) Ihosj 
PrlTlleges classified. or c enjoyed byjfee^embcrr individually,' and 

ft) th^e which belong to each Ilonse of Parl'amcn’t! 
as a collective body. ~~ ^ 

(A)-' Tlie privilegeTcn jOycd b y the members indivfdu aHy_are Q Erccdom 

from arrest f^j]) Exemption from at tendance as_ jurors .-and~. witnesses; 

(iii)_l:r^edom_o r speech. 

.^i).--Frecdom from Arrest. S. 135A of the C.P. Code, or amended by 

Act 104 of 1976, exemp ts_a member frnm - — •• e 

meeting of the Chamber or Comit . 

joint silting of the Chambers Of ( . 

before and aft er such meeting of s • • ' ' . . . . i 

to arrest in civil cases and "docrhol extend to arrest in criminal case or under 
the law of Preventive Detention. 

Freedom^of Attcndcrtee as jy^ tnesses. According to the English 
pract^ 3 member cannot be summoned, without the leave of the House, to 
give evidence as a witness while Parliament is m session. 

(iii) Freedom of Speech. As in England, there will be freedom of speech 
xwthin the walls of each Flouse in the sense of immunity of action for anything 
said therein. While an ordinary citizens right of speech is subject to the 
restrictions specified in Art. 19 ^), such as the law relating to defamation, a 


speech in Parliament, namely, that no discussion shall take place in Parbameiu 
with respect to the conduct of any Judge of the Supreme Court or of a Hi^jh 
Court in the discharge of his duties except upon a motion for presenting an 
address to the President praying for the removal of the JudgelArt 12IJ. 

(B) The privile ges of the House collectively are — (i) The riglit to publish 
debates and pro«edings and the right to restrain publication bv ahers. 
(ii) The right to exclude others; (in) The right to fcgalatc the internal afT^nrs of 
the House, and to decide matters ansiog within its walls, (iv) The ns’.tto 
publish Parliamentary misbehaviour; (v) The right to punish members and 
outsiders for breach of its pris-ilegts. 

Thus, each House of Parliament stall have the pov-er— 

(i) To exclude strangers from the gallcnts at .my i m: Under the 
Rules of Procedure, the Speaker and the Chairman hav^ lii^ right to order 
the ‘withdrawal of strangers from any part of the House’ 

(ii) To regulate its internal aifairs Each House of Parliament hat tir 
ri-’ht to control and regulate its proceedings and al-o to decide nnv ru-"'* 
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arising within its walls, without interference from the Courts. What is said or 
done within the walls of Parliament cannot be inquired into in a Court of Law. 

(iii) To punish members and outsiders for breach of its privileges. Each 
House can punish for contempt or breach of its privileges, and the punish- 
ment may take the form of admonition, reprimand or imprisonment. Thus, 
in the famous Bliiz case, the Editor of the newspaper was called to the Bar 
of the House of the People and reprimanded for having published an article 
derogatory to the dignity of a member in his capacity as member of the House, 
What constitutes breach of privileges or contempt of Parliament has been fairly 
settled by a number of precedents in England and India. Broadly speaking— 

“Any act or omission which obstructs or impedes cither House of Parliament in the 
performance of its functions or which obslnicls or impedes any member or officer of such 
House in the discharge of his duty or which has a tendency, directly or indirectly, to produce 
such results may bo treated as a contempt, even though there is no precedent of the offence.’’” 

The different stages in the legislative procedure in Parliament relating to 
Bills other than Money Bills arc as follows; 

1. ^introduction. A Bill other than .Moncy, or. fiuancial-Bills -may be 
introduced in clfHcf Housc'of Parliament [Art., 107 (1)] and requires passage in 

— ' ■ ■ 'both Houses before it can be presented for the President’s 
Assent. A Bill may be introduced cither by a Minister 
of by a private Member. The dilTcrencc in the two 
cases h that any Member other than a Minister desiring lo;introducc,a BUI has 
to giw notice of his intention and to ask for leave of the House to introduce 
which is, ’however, rarely opposed. If a Bill' has been published in tReTofncral 
gazette before its introduction, no motion for leave to introduce the Bill Is neces- 
sary. Unless published earlier, the Bill is published in the official gazette as soon 
as may be after it has been introduced. 

2. .Motions after introduction. After ji_Biinias..bccn,introduccd..or,pn 
!ll']l?AU^^'^‘lucnkocc.ision, the Member in charge of the Bill . may' make one of 
tiic following motions in regard to the Bill, viz. — 

,(tt) That it be taken into consideration. 

, (b) ■ That it be referred to a Select Committee. 

.J 5 ) 'That it be referred to a Joint Committee of the House with the con- 
currence of the other House. 

(d) That it be circulated for the purpose of eliciting public opinion 
thereon. 

On the day on which any of the aforesaid motions is made or on any 
subsequent date to which the discussion is postponed, the pr inciples oC,.the 

Amendments to the Bill 

and clause, by clause vonsidcratio^n .ofThTproyisipn^^^^ iakcp^ace when 
the motion that. the. Bill . be. taken into xonsidcration is carried. 

^ 3. Report by Select Committee. It has already been stated that after 

introduction of the Bill the Member in charge or any other Member by way 
of an amcndmcr.t may mOTc'thii the Bill be referred to a Select CoSmittBe 
When .such a motion is carried, a Sel.ect. CommiUcc..oLthcJJousc considers 
*>15 PIP' ‘.smns onhc , Bill (but not the principles underlying the Biil which had, 
in fact, been accepted by the House when the Bill was referred to the Scleci 
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'^.~Pd ^ng oj the BUI i n the House w/rcrc it uai introduced, . When 
a motion inat th^ taJeen into consideration hiis been carri^ and no 
amendment of the Bil! has been made or after the amendments are over, the 
Ntember in charge may move that the Dill be passed. This stage may be 
compared to th e third reading of a bill in the Hou se of ^rnmons. 'Softer TKc 
motion that tlicTfillTmay be passcdiscarncd.^^theBillis taken as passed so 
far as that House is concerned. 

■*““ 5. Passage in the Mouse. \\^en_a -Ddl is _passed in one House, it is 


(i) It may reject the Bill altogether. In such a case the provisions of 
Art. 108 (I) (a) ^t oloirirsi tti^ may be applied by the President 

(ii) It may^pass the Bill with amendmenis In this case, the Bill will 

be returned'tolhe originating House. If the House whith originated the Bill 
accepts the Bill as amended by the other House, it will be presented to the 
President for his assent [Art. Ill), if however the onginatmg House docs not 
*“ ~ •*“ • . j. « .1 .1 , 4 .u,,, .. fjnaj jj.,.iyrcc- 

t may summon 

' ’(III) ‘Itjn ayjaEe no action on the Bill, i e . keep it lying on its Table, 
In such a case if more than six months elapse fiom the date of the reception 
ortfir*Bill, the President may summon a joint Mtimg {Art 108 (1) fc)] 

6. President's Assent When a Bill has been passed by both Houses of 
Parliament cither singly or at a joint siitmg a' provided in Art 108, the liili 
is presented to the President for h/s assent if the President wiihhvids its 
as sentjj herc is an end to the Bill If the ProMdent gives lus assent, the E.j 
becomes an Act from the date of his assent Instead of either refusing aisS 
or giving assent, the President may return the Bill for reconsideration cfihr 
Houses with a message lequesimg them to reconsider it If, haRc»S^2tf 
Houses pass the Bill again with or without amendments and the Bill is p vggmy 
to the President for his assent after such reconsideration, the Pre^desc ficu* 
have no power to withhold his assent from the Bill. ' 

,, „„ A Bill IS deemed to be a ‘Money 

II, MiJ/ifv Sills . ... 

only provisions dealing with all or any ci car *■ 

matters. 


(a) the imposition, abolition, remission, altcratio'^ 
tax;(b)theregUlatioDoftheborrowingofmoncyby I' '• 
custody of the Consolidated Fund or the Contiagf 
payment of moneys into or the withdrawal of 
(d) the appropriation of moneys oi 
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(e) Ihc dccluTniR of aiv^; cxpcaditaic to be expewditure charged bn the Consoli- 
dated Fund of India or the increasing of the amount of any such expenditure; 

(f) the receipt of money on account of the Consolidated Fund of India or the 
public account of India or the custody or issue of such money or the audit of 
the accounts of the Union or of a State; or (g) any matter incidental to any 
of the matters specified in sub-clauses (a) to (f) [Art. 110]. 

But a Bill shall not be deemed to be a Money Bill by reason only that it 
provides for the imposition of fines or other pecuniary penalties, or for the 
demand or payment of fees for licences or fees for services rendered, or by 
reason that it provides for the imposition, abolition, remission, alteration or 
regulation of any tax by any local authority or body for local purposes. 

If any question arises whether a Bill is a Money Bill or not, the decision 
of the Speaker of the House of the People thereon shall be final. This means 
that the nature of a Bill which is certified by the Speaker as a Money Bill shall 
not be open to question either in a Court of law or in the either House or even 
by the President.” 

f' When a Bill is transmitted to the Council of States or is presented for 
the assent of the President, it shall be.ar the endorsement of the Speaker that 
A it is a Money Bill. As pointed out earlier, this is one of the special powers 
; of the Speaker. 

The following is the procedure for. the passing of Money Bills in Parlia- 
ment; 


A Money Bill shall not.be introduced in the Council of States. 

Afisra Klbncy.Bill has been passed by the House of the People, it shall 
be transmitted (with the Speaker’s certificate that it is a Money Bill). to .Ae 
Council of_Statcs for Hs recommendations. The Council of States cannot 
reiect a Money Bill nor amend it by virtue of its own powers. It must, wthin 
w period^ of Tburtceh days from the dale of receipt of the Biir, return the 
Bill to the House of the People rvhich may thereupon either -accept, or. reject 
all ‘or any of the recommendations of the Council of States. 

If the House of the People accepts any of the recommendations of the 
Council of States, the Money Bill shall be deemed to have been passed by both 
Houses with the amendments recommended by the Council of States and 
accepted by the House of the People. 

Ifihc ,Housc.,of_t he ..People does.uot accept ariy of the.Tecpmmcndations 
of the Council of States, the Money-Bill shall be dee'mcd tq have been.passed 
by both Houses in the form in which it is passed' by the House of the People 
without any cf the amendments recommended by the Council of States.-' 

if a ^loney Bill passed by the House of the People and transmitted to 
the Council of States for its recommendations is not ret urned. to_^thp House 
said period^or fourteen dayi'.Tt shall .bejleeme^'to 
have been passed by both Houses at the expiration of the said period in 'the 
form in wluch it was passed by the House of the People [Art. 109]. 

Generally speaking, a Financial Bill may be said to be any Bill which 

relates to revenue or expenditure. But it is in a technical 
-ru - ^ expression is used in the Constitution. 

The oehmuon of a 'Money Bill' is given in Art. 110 and no Bill is a 


Money Bill and 
Financial Bill. 

I 
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Money Bill unless it satisfies the requirements of this Article. It lays do\\u 
that a Bill is a Money Bill if it contains only provisions dealing ssith all or 
^y of the six matters specified In that .'Article or matters incidental thcrc’o 
These six specified matters have already been staled [pp. 197-98, ante]. 

On the question whether any Bill comes under any of the sub-clauses 
of Art. 110, the decision of the Speaker of the House of the People is final 
and his certificate that a particular Dill is a Money Bill is not liable to be ques- 
tioned. Shortly speaking, thus, only those Financial Dills arc Money Bills 
which bear the certificate of the Speaker as such.** 

II. Financial Bills which do not receive the Speaker's certificate arc oi 
two classes. These are dealt with in Art. 1 17 of the Constitution— 

(i) To the first class belongs a Bill which contains any of the matters 
specified in Art. 110 but docs not consist solely of those matters, for example, 
0 Bill which contains a taxation clause, but docs not deal solely with ta.xation 
[Art. 117(1)]. 

(ii) Any ordinary Dill which contains provisions involving expenditure 
from the Consolidated Fund is a Financial Bill of the second class [Art. 1 17 (3)]. 

III. The incidents of these three different classes of Bills are as follows — 

(i) A Money Bill cannot be introduced in the Council of States nor can 
it be introduced except on the recommendation of the President. Again, the 
Council of States has no power to amend or reject such a Bill. It cao only 
recommend amendments to the House of the People. 

(ii) A Financial Bill of the first class, that is to say. a Dill which contains 
any of the matters specified in Art. 1 10 but docs not exclusively deal wnth such 
malters, has two features in common with a Money Bill, viz., that it cannot be 
introduced in the Council of Slates and also cannot be introduced except 
on the recommendation of the President. But not being a Money Bill, the 
Council of Slates has the same power to reject or amend such a Financial Bill 
as it has in the case of noo-financial Bills subject to the limitation that an 
amendment other than for reduction or abolition of a tax cannot be moved in 
cither House without the President’s recommendation. Such a bill has to be 
passed in the Council of Slates through three readings like ordinary Bills and 
in case of a final disagreement between the two Houses over such a Dill, the 
provision for joint sitting in Art 108 is attracted. Only Money Bills arc 
excepted out of the provisions relating to a joint sitting JArt. lOS (1)] 

(iii) A Bill which merely involves expenditure and does not include any 
of the matters specified in Art, llO, is an ordinary Bill and may be initiated 
in cither House and the Council of States has full power to reject or amend it. 
But it has only one special incident in view of the financial provision (] e., 
provision involving expenditure contained in it, viz., that it must not be passed 
in either House unless the President has recommended the consideration of 
the Bill. In other words, the President's recommendation is not a condition 
precedent to its introduction as in the ease of Money Bills and other Financial 
Bills of the first class but in this case it will be suRitient if the PredJenfs 
recommendation is received before the Bill is considered Without such 
recommendation, however, the consideration of such Bill c-annot take p!a« 
[Art. 117 (3)]. 
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But for this special incident, a Bill which merely involves expenditure is 
governed by the same procedure as an ordinary Bill, including the provision 
of a joint sitting in case of disagreement between the two Houses, 

It has already been made clear that any Bill, other than a Money BUI, 
Provisions for remov- become a law only if it is agreed to by both Houses, 

ing deadlock between with or without amendments. A machine^ _,shpu.ldjhem 
two . Houses of ey-**, fr.r rc-rtvir' ajdcadlock betw:ecn the two House^ 
Parliament. ff either as to the provisions of the BilP 

as introduced or as to the amendments that may have been proposed by either 


House. 

(A) As regards Money Bills, the question docs not arise, _sj.Dce--theu, 

House of the'PeopleTipTfi^naljiqwcr jq^ it, the other House having 

the power only to make recommendation for the acceptance of the House of 
the People, Injpase.^f^isagrecment o ver a Money Bill, thus, the Jow.er House 
has the plenary power to override the wishes of the upper Houses, i.e., the 
CounciF oFSrates. 

(B) As regards all other Bills (including _‘financial-BiJ]s!). , the.raachincry^ 
prpyidedjby the Constitution for, resolving & disagreement between the two 
Hous^s,gf Parliament is a joint sitting of the.two.HousesXAxt. 108^^ 

"Irhe President may Jiotifyjq the Houses his intention to summon thorn 

for a jpintjsitting.in case of disagreement Vrising betvyecn the two Houses in 
any of the following ways:— 

' rpafier a Bill has been passed by one House and transmiitco to the other 
House — 

(a) the Bill is rejected by the other House; or 

(b) the Houses have finally disagreed as to the amendments to be made 
in the Bill; or 

(c) more than six months have elapsed from the date of the reception 
of the Bill by the other House without the Bill being passed by Jt. 

No such notification can be made by the President if the Bill Tias already ; 
lapsed by the dissolution Of the House of the People; but once the Bresident 
has notified his intention to hold a joint sitting, the subsequent dissolution 
of the House of the People cannot stand in the way Of the joint sitting being ■ 
held. 

As stated earlier, th^ Speaker will- preside at thejpint. sitting; in the ' 
absen ^ o£ the Speaker, juch..person„as 'isld6termined 

Sitans.'”'* % the President ^ih — 

co'iisultatibn with the Chai'man of the Council of States . 
and the Speaker of the House of the People) shall preside [Art..! J8 (4)11 The 
Riilbs;somade,provlde)that 


‘During the absence of the Speaker from any joint sitting, the C'eputy Speaker of the 
House or. if he is also absent. theDeputy Chairman ofthe Council or, if hels alsb absent, such 
other person as may be determined by the Members present at the silting, shall preside.’ 

There are restnetions on the amendments to the Bill which may be 
proposed at the joint sitting: ^ 

passage W one House, the Bill has been rejected or has 
not been returned by the other Hodse, only such amendments may be proposed 
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necessary by the delay in the passage of 

(b) If the deadlock has been caused because the other House has 
proposed amendments to which the originating House cannot agree, then 
(i) amendments necessary owing to the delay in the passage of the Bill, as 
well as (ii) other amendments as are relevant to the matters with respect to 
which the Houses have disagreed, may be proposed at the Joint sitting. 

If at the Joint sitting of the two Houses the Bill, with such amendments, 
if any, as are agreed to in joint sitting, is passed by a majority of the total 
number of members of both Houses present and voting, it shall be deemed for the 
purposes of this Constitution to have been passed by both Houses. 

It is to be carefully noted that the procedure for Joint sitting, as prescrib- 
Joint sitting cannot *d by Art 108, is confined toBilli for ordinary legislation 
be resorted to, for and does nor extend to a Bill for amendment of the Cons- 
titution. which is governed by Art 368 (2), and must, 

8 therefore, be passed by each House, separately, by the 

special majority laid down. That is why the 43rd Amendment Bill, introduced 
intheXoj: $ahha in April 1977, could not overcome the apprehended resistance 
in the Rajya Sabha.'hy resorting to a joint silling, as carelessly suggested in 
some newspaper articles. The 45th Amendment Bill suffered routilau’on m the 
Rajya Sdbha, for the same reason. 

the beginning of eve r y financial year, th e President shall, in 

0/“ tfagjyancia llyeaf. cause to'br iaid., ^fore Iwt« 
Houses of Parliament astatement of the 
and expenditure of the Government of India 
'• " r .k. 


Flaanctal legiiUtton 
IB Partlaoimt. 


This^ 
It als 


policy SbitRorai in 
the Budget. 


Kingdom, the Budget not only gives ■' Qpvcrn- 
offers an opportunity o 
explain its ji f*"' 


the ensuing year but offers an 
meat to review and explain 
le and to the Legislature to di 
Annual Financial Statement in our Parliament thus 


policy and programme and to the legislature to f ft'"" 

A-....-! in n,.F Parliament ihUS COnla"' • 


estimates of expenditure, the ways 


means to raise vK > 


An analysis of the actual receipts and 

year, and the causes of any surplus or deficit in ''' 

(b) An explanation of the economic polici 
the Government in the coming year and the „nnnl I'l'iiv U 

The estimates of expenditure 

Vofable mod noo* ' , .») 

Totable Expenditure. , ' ' ' ' . • • • 

the sums required .u mTorJer err^Hdure r. K- u,... ^ ^ 

Consolidated Fund of Ind/s. i.v. '■ ' 

(a) So mueh of the eslimlesas relates , 

the Consolidated Fund of InJiashal: wt hesuFtml^l 
but each House iscomt'eten: to diseoss »tiy erthtw 
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(b) So much of the estimates as relates to other expenditure shall be 
submitted in the form of demands for grants to the House of the People, and 
that House shall have pov.'cr to assent, or to refuse to assent, to any demand, 
or to assent to any demand subject to a reduction of the amount specified 
therein. No demand for a grant shall however be made except on the recom- 
mendation of the President [Art. I13j. 

In practice, th e pr^entaUpn „oL the. Annual „FinanciaLStatcmcnUs_i.. 
followed by a general dj^ussion in both Houses, of Parliament.. . The estimates 

ore chargecl..atc then p!aced.beforc_ihc_ 
House of the People, in .the fonn of .‘demands .for grants’. 

'N'b money can be withdrawn from the Consolidated Fund except under 


an Appropriation Act, passed as follows: 

As soon as may be after the demands for grants have been voted by the 
House of the People, there shall be introduced a Bill to provide for the appro- 
priation out of the Consolidated Fund of India of all moneys required to meet 

(a) the grants so made by the House of the People; and (b) the expendi- 
ture charged on the Consolidated Fund of India. 


This Bill will then be passed as a Money Bill, subject to this condition 
that no amendment shall be proposed to any such Bill in either House of 
Parliament which will have the cfTect of varying the amount or alterine the 
tiestihation of any grant so made or of varying the amount of any exoenditnr^ 
charged on the Consolidated Fund [Art. 114j. ^ ^ 

The following expenditure shall be expenditure charged on th^ ,■ 
dated Fund of India [Art. 112 (3)]- Consolt- 

(a) the emoluments and allowances of the President and other cxnendi 

EspmJUare a'’nL" f'trrt ® “<1 allot- 

on the Consolidated Chairman and the Deputy Chairman tu 

rand orindia. jj^tates and the Speaker afd Spit 

which the Government of India is Se° (dj fifthf 

pensions payable to or in respect of JudgeVof the and 

sions payable to or in respect of Judges of tl Jr 

payable to or in respect m Sujluf ^ f ^ 

and pension payable to or in respect of rti/r . allowances 

of India; (0 any sums requirXsafefr Auditor-Gencral 

any court or arbitral tribunal ;(g) any of 

tution or by Parliament by law to be J Sed ' 

' financfal business in Po V 

by the two Houses in T]”s Statement js laid, b^the Presidpnf k 
financial legislation. of ^Parliament [Art ] 1?1 ao - Hoiises 

, SmSnTk preseiJ Financier 

the Statement as a whole in e///,er House Thf^J biscuisionof 

^‘^forf/wrbusmess mtb the Annual 
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Financial Statement beyond the above general disemsion. The voting of the 
grants, that is, of the demands for expenditure made by Government, is an 
exclusive business of the House of the People. In the House of People, afler 
the general discussion is over, the estimates arc submitted in the form of demands 
for grants on the particular heads and it is followed by a vote of the House on 
each of the heads [Art, 1 1 3 (2)]. 

(c) After the grants are voted by the Houses of the People, the grants 
so made by the House of the People as well as the expenditure charged on 
the Consolidated Fund of India arc incorporated in an Appropriation Bill. 
It provides the legal authority for the withdrawal of these sums’ from the 
Consolidated Fund of India. 

Similarly, the taxing proposals of the budget are embodied in another 
Bill known as the Annual Finance BilL 

Doth these Bills being Money Dills, the special procedure relating to 
Money Bills shall have to be followed. It means that they can be introduced 
only ill the House of the People and after each Bill is passed by the House of 
the People, it shall be transmitted to the Council of Stales which shall have 
the power only to make recommendations to the House of the People within a 
period of 14 days but no power of amending or rejecting the Bill. It shall lie at 
the hands of the House of the People to accept or reject the recommendations 
of the Council of States. In either case, the Bill will be deemed to be passed 
as soon as the House of the People decides whether it would accept or reject 
any of the recommendations of the Council of States and thereaBer the Bill 
becomes law on receiving the assent of the President. 

The financial system consists of two branches— reenue and expenditure. 

(0 As regards revenue, it is expressly laid down by our Constitution 
Parliamrafi control [Art. 265] that no tax shall be levied or collected except 
orer the Financial by authority of law. The result is that the Executive 
System. cannot impose any tax without legislative sanction. 

If any tax is imposed without legislative authority, the aggrieved person can 
obtain his relief from the courts of law. 

(ii) As regards expenditure, the pivot of parliamentary control is the 
Consolidated Fund of India. This is the reservoir into which all the revenues 
received by the Government of India as well as all loans raised by it arc paid 
and the Constitution i^rovidcs that no moneys shall be appropriated out of the 
Consolidated Fund of India except in accordance with l.iw [Art. 266(3)}. This 
law means an Act of Appropriation passed in conformity with Art. 114. 
Whether the expenditure is charged on the Consolidated Fund of India or it is 
an amount voted by the House of the People, no money can be issued cut 
of the Consolidated Fund of India unless the expenditure is authorised by an 
Appropriation Act [Art. 114(3)}. It follows, accordingly, that the executive 
cannot spend the public revenue without parliamentary sanction. 

Wliilc an Act of Appropriation ensures that there cannot be any expendi- 
ture of the public revenues without the sanction of Parliament, Parliament’s 
control over the expenditure cannot be complete unless it is able to ensure 
economy in the volume of expenditure. On this point, ho^^ever, a reconciliation 
has to be made between two conflicting principles, namely, the need f . 
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Parliamentary' control and the responsibility of the Government in power for 
the administration and its policies. 

The Government has the sole initiative in formuj.atmgjts policies. and .in 

■presentrng its demands for carrying put thpse policies. 

Committee on Esfi- parliament can hardly refuse such demands or make drastic 

cuts in such demands without reflecting oh the policy and 
responsibility of the Government in power. Nor is it , expedient- to suggest 
economics in different items of the expenditure proposed by the Government 
whenthe demands arc presented to the House for its vote, in view of the shortage 
of time at its disposal. The, scrm|ny_pf|^|he_jxp^nditiire 
Goyerrimcnt is, therefore, made by the House in t^ejnfprmal atrnpsphere.^pf a 
Committee, known as the Committee pnEstimates. After the Annual Financial 
Statement is presented before the House of the People, this Committee of the 
Hou^e, annually ^co.nstitutcd,. examines..jt_he_j:stimates,-.in .order..,to.:„ 

! ' (aj report to the House what economies, improvements in organisation, 
efficiency or administrative reform, consistent with the policy underlying the 
estimates, may be effected; 

(b) suggest alternative policies in order to bring efficiency and economy 
in administration: 

• (c) ■ examine whether the money is well laid out within the limits of the 
policy implied in the estimates; . 

.-.(d) • suggest the form in which estimates are to be presented' to Parliament. 

! . ■ Though the report of the Estim.ates.Co mmit tee is not deb ated in the House , 
the fact that it carrjes pnjts examination throughout 'the. year and places its, 
'vlc\vs\bcfore_*the, members , of .the .House as a. whole exerts a salutary influence 


in checking Governmental extravagance in making demands in the coming 
year, and in moulding its policies without involving a friction in the House. 

The third factor to be considered is the system of parliamentary control 
to ensure that the expenditure sanctioned by Parliament has actually been 
spent in terms of the law of Parliament, that is, the Appropriation Act' or 
Acts. The office of the Comptroller and Auditor-General is the fundamental 
agency which helps Parliament in this work. The Comptroller and Auditor- 
General is the guardian of the pubUc purse and it is his function to see that not 
a farthing of it is spent without the authority of Parliament. It is the business 
of the Comptroller and Auditor-General to audit the accounts of the Union 
and to, satisfy himself that the expenditure incurred has been sanctioned by 
Parlianient and that it has taken place in conformity with the rules sanctioned by 
Parljamcnt. The Comptroller and Auditor-General then submits his report of 
audit relating to tire accounts of the Union to the President wfio has to lay it 
before each House of Parliament. 

.After the report of the Comptroller and Auditor-General is laid before 
Committee on Public Parliament, it is examined by the Public Accounts 
Accounts; - Committee. Though this is a Committee of the House 

of the People (having 15 members from that House), 
by an agreement behvecn the hvo Houses, seven members of the Council 
of St.'itcs are also associated with this Committee, in order to strengthen it 

In scrutinising the Appropriation Accounts of theGovernmem of India 
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and the report of the Comptroller and Auditor-General thereon it shall be the 
duty of the Committee on Public Accounts to satisfy itself— , . 

(a) that the moneys shown in the accounts as having been disbursed 

were legally available for and applicable to the service or purpose to which 
they have applied or charged; '' ' 

(b) that the expenditure conforms to the authority which governs 
it; and 

. (c) that every re-appropriation has been made in accordance with the 
provisions made in tWs behalf under rules framed by competent authority. 

This Committee, in short, scrutinises the report of the Comptroller and 
Auditor-General in details and then submits its report to the House of the 
People so that the irregularities noticed by it may be discussed by Parliament 
and elfcetive steps taken. 

All moneys received by or on behalf of the Government of India will bd 
credited to either of two funds — the Consolidated Fund of India, or tbe*public 
account* of India. Thus, 

(a) Subject to the assignment of cenaio taxes to the States, all revenues 
received by the Government of India, all loans raised by the Government and 
all moneys received by that Government in repayment of loans shall from one 
consolidated fund to be called “the Consolidated Fund of India’'. 

(b) AU other public moneys received by or on behalf of the Government 
of India shaU be' credited to the Public Account of India [Arf.>26>d), e.g., 
moneys received by an officer or Court iu connection with aHairs of the 
Union [Art. 284]. 

No money out of the Consolidated Fund of India (or of a State) sbhU be 
appropriated except in accordance with a law of Appropriation. The procedure 
for the passing of an Appropriation Act has been already noted. 

(d) Art. 267 of the Constitution empowers Parliament and the Legislature 
ofa State to create a 'Contiogency Fund’ for India or for a State, as thb case 
may be. The ‘Contingency Fund' for India bas been constituted by the 
Contingency Fund of India Act, 195(1. The Fund will be at the disposal of 
the executive to enable advances to be made, from time to time, for the purpose 
of meeting unforeseen expenditure^ pending authorisation of such expendi- 
ture by the Lepslature by supplementary, additional or excess grants. 
The amount of the Fund is subject to be regulated by the appropriate 
Legislature. 

The custody of the Consolidated Fund of India and the Contingency' 
Fund of India, the payment of moneys into such Funds, withdrawal of n«AJCj« 
therefrom, custody of public moneys other than those credited to such Funds, 
their payment into the public accounts of India and the withdrawal of moneys 
from such account and all other matters connected with or ancithry to matters 
aforesaid shall be regulated by law Parliament, and, until provlston in that 
behalf is so made, shall be regutited hy rules made by the Ptesident 
[Art 2831. 

Though eur Council of States does not occupy as Imporiinl a place ia 
L ^ constitutional system as the American Senate, its 
tloo cftoOreniS^ position is not so hjferror as that of the House ofLo 
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States as compared as it stands to-day. Barring the specific provisions with 
with that of the respect to which the lower House has special functions. 
House of the People. g respect to money Bills (see below), the Consti- 

tution proceeds on a theory of equality of status of the twO' Houses. 

This equality of status Nvas explained by the Prime Minister Pandit, Nehru 
liimsclf,^^ in these words — 

“Under our Constitution Parliament consists of two Houses, each functioning in the 
allotted sphere laid down in the Constitution. We derive authority from that Constitution. 
Sometimes we refer back to the practice and conventions prevailing in the Houses of Parliament 
of the United Kingdom arid even refer erroneously to an Upper House and a Lower House, 

I do not think that is correct. Nor is it helpful always to refer back to the procedure of the 
British Parliament which has grown up in the course of several hundred years and as 'a result 
of conflicts originally with the authority of the King and later between the Commons and the 
Lords. We have no such history behind us, though in making our Constitution we have 
profited by the experience of others. 

Our guide must, therefore, be our own Constitution which has clearly specified the, 
funclionsoftheCouncilofStatesandthcHouscofthePeopIe. To calleitherof theseHouses 
an Upper House or a Lower House is not correct. Ea.ch House has full authority to regulate 
its own procedure within the limits of tlic Constitution. Neither House by itself, constitutes 
Parliament. , It is the two Houses together that are the Parliament of India That Consti- 

tution treats the two Houses equally, except in certain financial matters which are to be'the 
sole purview of the House of the People. In regard to what these are, the Speaker is the 
fihal authority." 

The Constitution also makes no distinction between the two Houses in 
the matter of selection of Ministers. In fact, during a part of the quinquen- 
nium from 1952-57, there were several Cabinet. Ministers from amongst the 
members of the Council of States, such as the Ministers for Home Affairs, Law, 
Railway and Transport, Production, Works, Housing and Supply and Minister 
without Portfolio in the Ministry for External Affairs. But the responsibility 
of such member, as Minister, is to the House of the People [Art. 75 (3)]. 

The exceptional provisions which impose limitations upon the powers of 
the Council of States, as compared with the House of the People are: 

(1) A Money Bill shall not be introduced in the Council. Even a Bill 
having like financial provisions cannot be introduced in the Council. 

(2) The Council has no power to reject or amend a Money Bill. The 
only power it has with respect to Money Bills is to suggest ‘recommendations’ 
which may or may not be accepted by the House of the People, and the Bill shall 
be deemed to have been passed by both Houses of Parliament, without the 
concurrence of the Council, if the Council docs not return the Bill within 
14 days of its receipts or makes recommendations’ which are not accepted by 
the House. 

(3) The Speaker of the House has got the sole and final power of deciding ' 
whether a Bill is a Money Bill. 

(4) Though the Council has the power to discuss, it has no power to 
vote money for the public expenditure and demands for grants are not submitted 
for the vote of the Council. 

is responsible to the House of People and 
not to the Council [Art. 75 (3)]. ' 

(6) Apart from this, the Council suffers, by reason of its numerical 
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minority, in case a Joint session is summoned by the President to resolve a 
deadlock between the two Houses [Art. lOS (4)1. 

On tbc other hand, the Council of States has certain special powers which 
the other House does not possess and this certainly adds to the prestige of the 
Council; 

(a) Art. 249 prowdes for temporary Union legislation with respect to a 
matter in the State list, if it is necessary in the national interest, but in this 
matter a special role has been assigned by the Constitution to the Council. 
Parliament can assume such legisbtive power with respect to a State subject 
only if the Council of States declares, by a resolution supported by not less than 
two-thirds of its members present and voting, that it is necessary or expedient 
in the national interest that Parliament should make laws for the whole 
or any part of the territory of India with respect to that matter while the resolu- 
tion remains in force (see, poj/}. 

(b) Similarly, under Art 312 of the Constitution, Parliament is empo- 
wered to make laws providing for thccrearion of one or more All-India Services 
common to the Union nod the States, if the Council of States has declared by a 
resolution supported by not less than two-thirds of the members present and 
voting that it is necessary or expedient in the national interest so to do. 

In both the above matters, the Constitution assigns a special position to the 
Council because of its federal character and of the fact that a resolution passed 
by two-thirds of its members would virtually signify the consent of the Stales. 

Notwithstanding these special functions and the theory of equality pro- 
pounded by Pandit Nehru, it is not possible for the Council of States, by reason 
of its very composilioo, to attaina status of equality with the House of the People. 
Even though there is no provision in the Constitution, corresponding to Art. 
1 69 relating to the upper Chamber in tbc States, for the abolition of the upper 
Chamber in Parliament, there has been, since the inauguration of the Consti- 
tution, a feeling in the House of the People that the Council serves no useful 
purpose and is nothing but a ’device to 0out the voice of the People',^* which 
has led even to the motion of a Private Member’s Resolution for the abolition 
of the Council. It was stayed for the time being only at the intervention of the 
Prime Minister [Pandit Nehru] os the ground that the working of the Coumril 
was yet too short to adjudge Us usefulness.^* 

(c) The most extreme instance of its importance, during Us career, has re- 
cently been shown by the Council of States in the matter of constitutional amend- 
ment. Under Art. 368 (2), a Bill forthc amendment oftbe Constitution, in order 
to be law, must be passed in each House of Parliament by the specified special 
majority, and the device of joint sitting under Art- 108 is not available to remove 
theopposition by the Jiajya Sabha in respect of a Bill for amendment of the 
Constitution. While the Janata Party had an overwhelming majority in the 
Lok Sabha, the Congress [(0) and (I) together] bad an imposing majority in the 
Jiajya Sabha so that there was no chance of the 43rd Amendment Bill, 1977, 
being passed by a two-thirds majority in the Rajya Sabha, as its composition 
existed in April, 1977. Tbc prpsressof the 43rd Amendment Bill had. therefore, 
to be halted after its introduccion in the Jjok Sabha, since the Congrws 

declared its intention to oppose thac«i«'deralion-oflWs BiU. Theopposilic 
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of the two Coagress Parties also truncated the 45th Constitution Amendment 
Bill, while in the Rajya Sabha. 
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REFEREllCJESS^ 


The first general election under the Constitution took place in the winter of 1951—52. 
The first Lok Sabha, which held its first sitting on I3-5-I952 was dissolved by the 


President on 4-4-1957. 

The second general election was held in the winter of 195S-57 , and the second 
Lok Sabha held its first sitting on 10-5-1957. _ , 

The third general election was held in February, 1962, and the third Lok Sabha 
had its first silting on 16-4-1962. 

• ThefourthgeneraleleotionwasheldinFebruary, 19 67, and the fourth Lok Sabha 
had its first sitting on 11-3-1967 and was prematurely dissolved on 27-12-1971. 

The fifth general election, which was thus a mid-term clecti on, was held in March , 
1971, and the fifth Lok Sabha had its first sitting on March 23, 1971, 

■ The sixth general election was held in March 1977, after the dissolution of the 
Lok Sabha on the 18th January, 1977, during its second extended term. Excepting in 
Kerala, there was no simultaneous election to the Legislative Assemblies of the States. 
The sixth Lok Sabha had its first sitting on 26-3-1977. 

The Rajya Sabha was first constituted on 3-4-1952 and it held its first sitting 
on 13-5-1952, and the retirement of the first batch of- the members of the Raj>-a Sabha 
took place on 2-4-1954. 

Ss. 27A., 27H of Representation of the People Act, 1950. 

Theactual number of members of thetwoHousesat theend of 1978 is given inTable^^I. 
As amended by the Constitution tSIst Amendment) Act, 1973. 

The Union Territories (Direct Election to the House of the People) Act, 1965. 

Vn C.A.D. 1262. 

By the 42ad Amendment Act, 1976, the Indira Government, extended this term to 6 years 
but it has been restored to 5 years, by the 44th Amendment Act, 1978, 

This power was used during the Emergency on the ground of internal disturbance 
(1975-77). 

Shama v. Sri Krishna, A.I.R. 1959 S.C. 395. 

Ref. under Art: 143, A.I.R. 1965 S.C. 745 (764). 

May, Tarliamentary Practice, 15th Ed., p. 109. 

Except in the c«e of Bills for the amendment of the Constitution (Art. 368), all Bills 
and other questions before each House are passed or carried by a simple majority 
[Art. 100 (1)3. y i r 

Out of 68 Bills assented to by the President in 1954, no less than 24 were certified as 
Money Bills. 

Statement in the Rajya Sabha, dated 6-5-1953. Similar views were reiterated in the 
other House (H.P. Deb. 12-5-1953). 
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1. The General Struclure. 

As stated at the outset, our Constitution provides for a federal government, 
having separate systems of administration for the Unioriand its Units, namely, 
the States. The Constitution contains provisions for the governance of both. 
It lays down a uniform structure for the State Government, in Part VI of th« 
Constitution, which is applicable to all the States, save only the State of Jammi 
& Kashmir which has a separate Constitution for its State Government, foi 
reason which will be explained later on. 

Broad ly speaking, the pattern of Gover nm ent in t he-StatesJsJb e.sam; 
as that for the Union, namely, a parliamenta ry system, — the ex ecutive h ead 
. u, “cra'c^rding toJhcLadvice-of.Ministeri 
!• ' . . Its popular House, wherethereare two 

li ■ ’.t of which the Governor of a State is 

empowered by the Constitution to act ‘in his discretion’ [Art. 163 (1)]. 


. The Governor. 

At the head of 


i ^r I 


th* rt/wmmnr ! 


CoTcmor. ^ , 

cd in the Governor and all executive action of the State hat to_be talfi»n m 


the.]namc_of_the j3overnor. Normally, there shall be a Governor for each 
^State, but the Constitution (7th Amendment) Act, 1956, makes it possible 
) to appoint the same person as the Governor for two or more States [Art. 1531, 
nand, under this provision, the Gwcrnor_or, Assam has .been appointed 
( Governor for Nagaland, Meghalaya, Manipur and Tripura as well. 

^ The Cover '*.■ <"**’ • p— 


The ( 

Appointment and 
term of Office of 
. Goveroor. 


be a member of' • 

[Art. 158J. There is no bar to the selection of a Governor from amongst mem- 
- -« • Gflyernpr, 


Ut may be 

t pt, at whose ’p leasure ’ he hold sjh e offi ce 
f56'(2)]: 
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The grounds upon which a Governor may be removed by the President 
are not laid down in the Constitution, but it is obvious that this power will 
be sparingly used to meet with cases of gross delinquency, such as bribery, 
corruption, treason and the like or violation of the Constitution. 

There is no bar to a person being appointed Governor more than 
once.^ 


“ ’ The original plan in the DraftConsri^Uon was to ha ve e l ecte d Governors. 

^ in’thc Cqnsriment A'ssembi it was feplaceH”6y"tHe 

G^remor method of appointment by the President,' upon "the ' 

following arguments®: 

If would save the country from the evil consequences of still another 
election, run on personal issues. To sink every province into the vortex of 
an election with millions of primary voters but vrith no possible issue other 
than personal, would be highly detrimental to the country’s progress. 

\^(b) If the Governor were to be elected by direct vote, then he might 
consider himself to be superior to the Chief Minister, who was merely returned' 
from’aTsingle constituency, aTnd this might lead to frequent /riclioh between 
the Governor ahd'the"ChieT Minister. 

“B'iit udder ‘the Parliamentary system of government prescribed by the 
Constitution, the Go ve rnor w as tp he,the,constitutional head of the State, — 
the real executive power being vested m the Ministry responsible to the’Ee'gTs- 
lature.- 


“When the'whole of the executive power is vested in the Council of Ministers, if there 
is another person who believes that he has got the backing df the province behind him and, ■ 
therefore, at his discretion he can come forward and intervene in the governance of the pro- 
vince, it would really amount to a surrender of democracy." 

The expenses involved . and the elaborate machinery of election 
would be out of proportion.to the powers vested in this Governor who was 
to act as a mere constitutional head. 

(d) A Governor elected by adult franchise to be at the top of the political 
life in the State would soon prefer to'be the Chief Minister or a Minister 
\vith effective powers. The party in power during the election would naturally, 
put up for Governorship a person who was not as outstanding as the future 
Chief Minister with the result that the State would not be able to get the best 
man of the party. AH the process of election would have to be gone through 
only to get a second rate man of the party elected as Governor, Being sub- 
sidiary' in importance to the Chief Minister, he would be the nominee of the 
Chief Minister of the State, which was not a desirable thing. 

vj(e) Through the procedure of appointment by the President, the Union 
Government would be able to maintain intact its control over the States. 

"(f) Tke method of election would encourage separatist tendencies. 
The Governor would then be the nominee of the Government of that 
particular province to stand for the Governorship. The stability and unity of the 
Governmental machinery of the country as a whole could be achieved only by 
adopting the system of nomination. 


should be a more detached figure acceptable to the province, otherwise he could 

not function, and yet may not be a part of the party machine of the province. On the whole 
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It would probably be desirable to have people from outside, eminent In soroethinp, education 
Of other fields of hfe who would naturally cooperate fully with the Government in carrying 
out the policy of the Govenunect and yet represent before the public something above 
politics. 

The arguments which were advanced, in the Constituent Assembly, 
against nomination arc also worthy of consideration. 

(i) A nominated Governor would not be able to work for the welfare of 
a State because he would be a foreigner to that State and would not be able 
to understand its special needs. 

(ii) There was a chance of friction between the Governor and the 
Chief Minister of the State no less under the system of nomination, if the 
Premier of the State did not belong to the same party as the nominated 
Governor. 

(iiO The argument that the system of election would not be compatible 
with the Parliamentary or Cabinet system of Government is not strong enough 
in view of the fact that even at the Centre there is an elected President to be 
advised by a Council of Ministers. Of course, the election of the President 
is not direct but indirect. 

(iv) An appointed Governor under the instruction of the Centre might 
like to run the adralrustration in a certain way contrary to the wishes of the 
Cabinet. In this tussle, the Cabinet would prevail and the President-appointed 
Governor would have to be recalled. The system of election, therefore, was 
far more compatible with good, better and efficient government plus the right 
of self-government. 

(v) The method of appointment of the head of the State executive by 
the federal executive is repugnant to the strict federal system as it obtains in 
the U.S.A. and Australia, 

In actual working, it may be said that i n State sjvhere .one party. has.a 
clear maj ority, t he part played by the Governor has been that of a constitutional 
arid" impartial Jica3,~but in those S tate s where there arc multiple parties with 
a n uncertain command.i)Vcr_thc Legislature,_thc Govemor^as.acted as_a mere 
State*' ot appointed oSSfllPC-thc .CentrcJn_yarious maltcm, such as inviting 
'CoTtmor so Jar. ^ person to form a Ministry, because he belonged, to 

the ruling party at the Centre, even though he had no 
clear following (as in the case of Sri Rajagopalachari in Madras, after the 
General Election in 1952) or bringing about the removal of a Ministry having 
the confidence of the Legislature, by means of a report under Art. 356 (as happen- 
ed in Kerala in 1959, in the case of the Communist Ministry headed by Sri 
l^amboodjfipad). Nevertheless, there is one aspect in which the system of 
appointing an outsider by the Centre has proved to be beneficial, and that is 
the prevention of disruptive and separatist forces from impairing the national 
unity and strength as might otherwise have been possible without the knowledge 
of the Centre, under a locally elected Governor. 


iti-nllv lin. 
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A Governor gets a monthly emolument of Rs. 5,500, together wi th th e 
use of an official resident free and also such 

allowances and privileges as were enjoyed by a Provmdal 
Governor at the commencement of the Constitution. 
Power is given to Parliament to make a law relating to these matters, subject 
to the condition that the emolument and allowances of a Governor shall not be 


Conditions of 

Governor’s ofBce. 


diminished during his term of office [Art. 158 (3) (4)]. 

The Governor has no diplomatic or military .powers .like, the Pjesj^t, 
Powers " ’'the but he posses^ses exccutiye, legislatiye .and judicialjg^owers 
Governor. analogous to those of the Prerident. _ 

" I. Executive. Vrpart from theppwer to appoint his Council of Ministers, 

the Governor has the power to appoint the Advocate-Ge nera l and iffi e Members 
of'thrs'tet^ PuWic"Service C^^ ^ The Ministers as .welf as Advocate- 

Generai bol^ office during the pleasure of the Governor , but t he Members of 
the State Public Service Commission cannot bejemoved.by him: they can be' 
removed only by the^President on the report of the Supreme Court and, in 
some caseTj On the happening of certain disqualifications [Art. 317]. 

The Governor has no power to appoint Judges of the State High Court 
buj b e^is entitled to be consulted by tl^Presideht in the matj^ [Art: 217 0)1*' 

' Like the..Ptesjdejit, the Governor has^ pw'cr ^9 nominate members of 
the Anglo-Indiaa community to the legislative Assembly of his State, if he is 
satisfied that they are not adequately rep rese nted in the Assembly; but while.the 
PresTde^^? cog^pqi^i^^^^^ wijth regard to Jthe .House of the People is 
limited to a maximum of two me mb ers, in the case of _ the_ Governor the 
limit is one member only, since the Constitution (23rd Amendment) Act, 
196? [Ait'.' 333]. ' 

^ . As regards the upper Chamber of the State Legislature (in States where the 

\ Legislature is bicameral), namely, the Legislative Council, the Governor has a 
\ power of nomination of members corresponding to the power of the President 
J in relation to the Council of States, and the power is similarly exercisable in 
) respect of “persons having special knowledge or practical experience in respect 
I of matters such as literature, science, art, co-operative movement and social 
/ service” [Art. 171 (5)]. It is to be noted that ‘co-operative movement’ is not 
included in the corresponding list relating to the Council of States. 

^ILr^Legislative. As_ regards legislative powers, the Governor is a part 
of the State Legislature TArt: 'f64nust as the President is a part of Parlia'nient. 

R.pd sending messages to, and of summoning, 
Pioroguin'g an^, dissolving, the State Legislature,^^ as the President has'in 
^ol^£n^toParliament. He al so possesses a similar povyer of causing to be laid 
State. Legi.sl.ature the' annual' 'financial statement [Art." 202] "and of 
^^A[!:?..l9ffi-^,9#.f9LgFants and recommending '^Money Bilh 207]. 

His powers of veto’ over State legislation and of making Ordinances are 
being dealt with separately. 

.IJir' Judicial. Tlie Governor has the power .to.gTaTit_paiTdons, reprieves, 
.of punis^hmen^or to suspend, remit or co'rninu'te the 
of any offence against ahy law relating to a 
executive power of the'sTate'extends [ArtVYeiT' 
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IV. Emergency Power. The Governor has no emer g ency povicrs to^ 


3. The Conncil of ISfinisters. 


are, therefore, subject to exceptions to be stated presently, similar to those 
relating to the Council of Ministers of the President. 

At the head of a State Council of Ministers is the CA/e/ Minister (corres- 
. . ^ ' pondin g to the fVi Vne_Mn\Ts'Tey~pr~tlfg' Union^r T he 

cSmcni>rMlntstm. Ihe Oovcrm>rj_ wfijl? 

the _other Minis tcK are a^omled the Oov ernor' 


c^lec- 
• 'iduaHy 

• er (pro* 

* 1 to be fl 

Minister if he is not or does not remain, for a period of six consecutive months, 
a member of the State Legislature. The salaries and allowances of Ministers 
arc governed by laws made by the State Legislature [Art 164J. - 

It may be said that, in general, the relation between the Co\emor and “• 
his ministers is similar to that between the President 
RebilwRlp between and his ministers (sec pp. 176-79,fl/7Wl, withthisimportant , 
Ws Ministw' *" difference that while the Consltlulion does not empower 
the President to exercise any function 'in his discretion', 
it authorises the Governor to exercise some functions ‘in his discretion’. In this**^ 
respect, the principle of Cabinet responsibility in the States differs from that in 
the Union. 

Art. 163 (1) says— 


‘There shall be a Council of Ministers ...to aid and advise the Governor in 
the erercise of his functions, eseept m so far as he is Or under this Constiiution required 
to exercise his functions or any of them in his discretion.” 


It IS because of this discretionary jurisdiction of the Governor that no 
amendment was made by the 42nd Amendment Act in Art 163 (1) as in 
Art. 74 (1), which we have noticed atp. 178 in Chap. II. 

In the exercise of the functions wluch the Governor is empowered to 
exercise m his discretion, he will not be required to act according to the advice 
of his ministers of even to seek such advice. Again, if any question arises 
whether any matter is or is not a matter as regards which the Governor is 
not required by the Constitution to act m his discretion, the decision of the 
Governor shall be final, and the validity of anjihing done by the Governor 
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shall not be called into question on the ground that he ought or ought not 
to have acted in his discretion [Art. 163 (2)]. 

, A*' The functions which are specially required by the Constitution to be 
exercised by the Governor in his discretion are — 

{a),- PafL 9 (2) of the 6th Sch. which provides that until a notification 
'''/ is issued under those paragraphs, the Governor of 

Discretionary func- shall, in his discretion, determine the amount 

Jions of Governor. payable by the State of Assam to the District Council, 
as royalty accruing from licences for minerals. [Para. 1 8 of the Schedule has 
been omitted by the North-Eastern Areas (Reorganisation) Act, 1971].-* 

« (b) ' Art. 239 (2) [added by the Constitution (7th Amendment) Act, 
195^which authorises the President to appoint the Governor of a State as 
/' the administrator of an adjoining Union Territory and provides that where 
a Governor is so appointed, he shall exercise his functions as such administrator 
‘independently of his Council of Ministers’. 

B.'^ Besides the above functions to be exercised by the Governor ‘in his 
Special Responsibi- discretion’, there are certain functions under the amend- 
>,.li«cs. V’ ed Constitution which are to be exercised by the Gover- 

nor ‘on his special responsibility’,— which practically means the same thing 
as ‘in his discretion’, because though in cases of special responsibility, he is 
to consult liis Council of Ministers, the final decision shall be ‘in his individual 
judgment’, which no court can question. Such functions are — 

(i) Under Art. 371 (2), as amended,®"® the President may direct that 
the Governor of Maharashtra or Gujarat shall have a special responsibility 
for taking steps for the development of certain areas in the State, such as 
Vidarbha, Saurashtra. 

(ii) The Governor of Nagaland shall, under Art. 371 A (1) (b) (introduced 
in 1962), have similar responsibility with respect to law and order in that State 
so long as internal disturbances caused by the hostile Nagas in that State 
continue. 

(iii) Similarly, Art. 371C, as inserted in 1971, empowers the President 
to direct that the Governor of Manipur shall have special responsibility to 
secure the proper functioning of the Committee of the Legislative Assembly 
of the State consisting of the members elected from the Hill Areas of that 
State. 

(iv) Art. 371F (g), inserted by the Constitution (36th Amendment) Act, 
1975, similarly, imposes a special responsibility upon the Governor of Sikkim 
“for peace and for an equitable arrangement for ensuring the social and 
economic advancement of different sections of the population of Sikkim.’’ 

In the discharge of such special responsibility, the Governor has to act 
according to the directions issued by the President from time to time, and 
subject thereto, he is to act ‘in his discretion’. 

C. In view of the responsibility of the Governor to the President and of 
Discretion, in practice, J^^t that the Governor’s decision as to whether 

in certain matters. . snould act m his discretion in any particular matter 
. ^ is final [Art. 163 (2)], it would be possible for a Governor 
to act without ministerial advice in certain other matters, according to the 
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jrcumstances, even though they are not specifically mentioned in the Constitu* 
ion as discretionary functions. 

(i) As an instance to the point may be mentioned the malting of a 
eport to the President under Art. 356, that a situation has arisen in which 
tie Government of Slate cannot be carried on in accordance with the provisions 
f the Constitution. Such a report may possibly be made against a Ministry 
1 power,— for instance, if it attempts to misuse its powers to subvert the 
isnstitution. It is obvious that in such a case the report cannot be made 
ccording to ministerial advice. No such advice, again, will be available 
/here one Ministry has resigned and another alternative Ministry cannot be 
ormed. The making of a report under Art. 356, thus, must be regarded as a 
unction to be exercised by the Governor In the exercise of his discretion. 

Obviously, the Governor is also the medium through whom the Union 
ceps itself informed as to whether the Slate is complying with the Directives 
isued by the Union from time to lime. 

(ii) Further, after such a Proclamation as to failure of the Constitutional 
aachinery in the State is made by the President, the Governor acts as the agent 
if the President as regards those functions of the State Government which have 
icen assumed by the President under the Proclamation [Art. 356 (I) (a)J. 

(iiO In some other matters, such as the reservation of a Bill for con* 
fderation of the President, the Governor may not always be in agreement with 
lis Council of Ministers, particularly when the Governor happens to belong 

0 a parly other than that of the Ministry. In such cases, the Governor may, 
R particular situations, be justified in acting without winislerial advice, if ho 
onsiders that the Bill in question would affect the powers of the Union or 
onttavenc any of the provisions of the Constitution even though his Ministry 
nay be of a different opinion.’ 

The Suprchie Court has, however, observed that unless a particular 
irovision of the Constitution expressly requires the Governor to act m his 
liscretion, his power to act without the advice of Ministers cannot be drawn 
jy implication.* 

It is obvious that os regards matters on which the Governor is em- 
‘rcsMeni’s conirol powered to act m his discretion or on his ‘special 
rfrt* (Ik Cirrenror. responsibility’^ the Cot'eraoc will be under the complete 
rontrof of the President. 

As regards other matters, however, though the President will have a 
jcrsonal control over the Governor through his power of appointment and 
removal,**’itdoesnolsecmthat' the President will be entitled to exercise any 
iffective 'coiUrol over the State Government against the wishes of a Chief 
Minister who enjoys the confidence of the State Legislature, though, of course, 
:he President may keep himself informed of the affairs in the State through 
ihe reports of the Governor, which may even lead to the removal of the 
Ministry, under Art. 356, as stated above. 

A sharp controversy has of late ansen upon the question whether a 
ATieiher Coreroor Governor has tbepowertodjsmissa Council of Ministers, 
mspetenc to dismiss headed by the Chief Minister, on the assumption that the 

1 Chief Minister. Chief Minister and his Cabinet have lost their maj 


2) 8 INTRODUCTION TO THE CONSTITUTION OF INDIA. 

A 

in the popular House of the Ugislalure. The controversy has been particularly 
intriguing inasmuch as two Governors acted in contrary directions . under 
similar circumstances. In West Bengal, in 1967, Governor Dharam Vira, 
being of the view that the United Front Ministry, led by A)oy Mukherjee, had 
lost majority in the Legislative Assembly, owing to defections from that party, 
asked the Chief Minister to call a meeting of the Assembly at a short notice, 
and, on the latter’s refusal to do so, dismissed the Chief Minister with his 
Ministry. On the other hand, in Uttar Pradesh in 1970, Governor Gopala 
Reddy dismissed Chief Minister Charan Singh, on a similar assumption, with- 
out even waiting for the verdict of the Assembly which was scheduled to meet 
only a few days later. 

Before answering the question with reference to the preceding instances, 
it should be noted that the Cabinet system of government has been adopted 
in our Constitution from the United Kingdom and some of the salient conven- 
tions underlying the British system have been codified in our Constitution. 
In the absence of anything to the contrary in the context, therefore, it must 
be concluded that the position under our Constitution is the same as in the 
United Kingdom. 

In England, the Ministers being legally the servants of the Crown, at law 
the Crown has the power to dismiss each Minister, individually or collectively. 
But upon the growth of the Parliamentary system, it has been established that 
the Ministers, collectively, hold their office so long as they command a majority 
in the House of Commons. This is known as the ‘collective responsibility’ 
of Ministers. Tlie legal responsibility of the Ministers, as a collective body, 
to the Crown has thus been replaced by the political responsibility of the 
Ministry to Parliament, and the Crown’s power to dismiss a Prime Minister 
of his Cabinet has become obsolete, — the last instance being 1783.® The Crown 
retains, however, his power to dismiss a Minister individually and, in practice, 
this power is exercised by the Crown on the advice of the Prime Minister 
himself, when he seeks to weed out an undesirable colleague. 

Be that as it may, the above two propositions as they exist to-day in 
England, have been codified in Cls. (1) and (2) of Art. 164 of our Constitution 
as follows; 

‘‘(1)....-. and the Mmis/ers shall hold office at the pleasure of the Governor; 

^2)^The Council of Ministers shall be collectively responsible to the 
Legis^tive Assembly of the State.” 

In the above context, the legitimate conclusion that can be drawn is 
that — 

The Governor has the power to dismiss an individual Minister 
at any time. 

^ (b) He can dismiss a Council of Ministers or the Chief Minister, whose 
dismissal means a fall of the Council of Ministers, only when the Legislative 
Assembly has expressed its want of confidence in the Council of Ministers, 
either by a direct vote of no-confidence or censure or by defeating an important 
measure or the like, and the Governor does not think fit to dissolve the 
Assembly. The Governor cannot do so at his pleasure on his subjective 
estimate of the strength of the Chief Minister in the Assembly at any point 
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of time, because it is for the Le^slatire Assembly to enforce the collective 
responsibility of the Council of Mtoisrers to itself, under Art. 164 (2). 

, J>- -nic Adrocate-Geoera!. 

Each State stK*’! ‘■a*.- ef f— t*--. ?*"'•, — r"*'--*! 

AdTocate>Geoeni). 1 ' ' ’ ‘ ” 

; * '■ “ ' ■ ■ " 

appointed by the Governor of the State and shaUhoId^fH^durmgtter Measure 
QOhe.Goyetnor. OnJy.a person who is qualified to be a'JudgF“<^ a 
Court can be appointed Advocatc*General. He receives such remuneration 
as the Governor may determine. 

He shall have the right- to speak and to taVc part in the proceedings of, 
but no right to vote io, the Houses of (he Legislature of the State {Art. 165]. 
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STATE LEGISLATURE 


I Thougli a uniform pattern of Government is prescribed for tbe States, 
in tbe matter of tbe composition of the Legislature tbe 
The Bicameral and Constitution makes a distinction between the bigger and 

Unicameral States. the smaller States. While the Legislature of every State 

shall consist of the Governor and the State Legislature, in some of the States, 
the Legislature shall consist of two Houses, namely, the Legislative Assembly 
and the Legislative Council, while in the rest, there shall be only one House, 
i.e., the Legislative Assembly [Art. 168] A i 

Owing to changes introduced shr^the inauguration of the Constitution, 
in accordance with the procedure laid down in Art. 169, the States having two 
Houses, in 1975, are Andhra Pradesh; Bihar; (Madhya Pradesh*)'; Maharashtra®, 
Mysore; Tamil Nadu; Uttar Pradesh® [Art, 168]. To these must be added 
Jammu & Kashmir, which has adopted a bicameral Legislature, by her own 
State Constitution (see, post). 

It follows that in the remaining States, the Legislature is unicameral. 
Creation and abolition that is, consisting of the Legislative Assembly only 
of Second Chambers [Art. 168]. But the above list is not permanent in the 
in States. sense that the Constitution provides for the abolition 

of the Second Chamber (that is, the Legislative Council) in a State where it 
exists as well as for the creation of such a Chamber in a State where there is none 
at present, by a simple procedure which does not involve an amendment of the 
Constitution. The procedure prescribed is a resolution of the Legislative 
Assembly of the State concerned passed by a special majority (that is, a majority 
'of the total membership of the Assembly not being less than two-thirds of the 
members actually present and voting), followed by an Act of Parliament 


[Art. 169]. 

This apparently extraordinary provision was made for the States (while 
there was none corresponding to it for the Unioh Legislature) in order to meet 
the criticism, at the time of the making of the Constitution) that some of our 
States being of poorer resources, could ill afford to have the'extravagance of 
two Chambers. This device was, accordingly, prescribed to enable each State 
to have a second Chamber or not according to its own wishes. It is interesting 
to note that, taking advantage of this provision, the State of Andhra Pradesh, 
in 1957, created 3. Legislative Council, leading to the enactment of the Legislative 
Council Act, 1957, by ParliamenU) 

/ On the other hand. West Bengal and Punjab have abolished their Second 
Chambers, pursuing the same procedure.? 

220 • 



IHE STATE tEGlSLATXJEE 


jpie size* of the LegisUtive Council shall vary v-ith that of the Legislative 
Composidoe cf Asscmbly.-the membership of the Council being not 
l>gbliUTe CoBDca. one-third of the membership of the LeyslaUve 

Assembly but not less than 40. Hus provision has been 
adopted so that the Upper House (the Council) may not get a predominance- 
in the LcgislatmeJ (Ait. 171 (I)], 

The systemof composition of the Council as Imd down in the Constitution 
is not final. The final power of providing the composition of this Chamber 
of the State Legislature is given to the Union Parliament (Art 171 (2)]. But 
until Parliament legislates on the matter, the composition shall be as given in 


the Constitution, which is as follows: (It will be a partly nominated and partly 
elected body,— the election being an iMiTcct one and in accordance with the 


elected body,— the election being an iMiTcct one and in accordance with the 
principle of proportional representation by the single transferable vote. The 
members being drawn from various sources, the Council shall have a variegated 
composition 

Broadly speaking, 5/6 of the total number of members of the Council 
shall be indirectly elected and 1/6 will be nominated by the Governor. Thus,-— 


of the total number of members of the Council shall be elected 
by electorates consisting of members of local bodies, such as municipaliiics, 
district boards, 

shall be elected by electors consisting of graduates of three 
year^^nding residing in that State. * 


(c)' 1/12 shall be elected by electorates consisting of persons engaged 
’ aueast three years in (caching in educational institutions wnthin the State, 


for at least three years in (caching in educational institutions wnthin the State, 
not lower in standard than secondary schools. 

^d)"^ 1/3 shall be elected by members of the Legislali\'c Assembly from 
amongst persons who ate nor members of the Assembly. 

Sc)' The remainder shall be nominated by the Governor from persons 
having knowledge or practical experience in respect of such matters as literature, 
science, art, co-operative movement and social service. (Th® Courts cannot 
question the bonafides or propric^ of the Governor's nomination in any case.) 

The Legislative Assembly of each Stale shall be composed of members 
Compoalflon of the chosen by Arecl election on the basis of adult suffrage 
Leslsiatite Assmblr. from territorial constituencies. The number of members 


of the Assembly shall be jto t mo re than_500 nor less tfiSiTliU. 
• — ■'T-t-rrrrCTtrrTTC- — 


of the Constitution [Art. 334], 

The duration of the Legis lative A ssembly is fiw ye^j,but— 

DunulonoriSnSP pJjTt may be dissolved five years, 

Utite Assemhii. by_tbe Governor.*”“2I ^ ^ 

- on The term of ^ yars'm avbe CTtcnded In c asej)L a_Ptocl^*g^^°° 
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Emergency by the President. In such a case, the U nion Parliam e nt sha ll have 
the power to . cxtM^ the life of the legislative Assembly up to a perio3 not 
exceeding six mon ths aft er the Proclamation <aases tojiayp effect, subj ect to th e 
condition that such extension shall not exceed one year at a time [Art. 1 72 (1)]. 

'' The Legislative 'Council shall not be subject to dissolufion. But one- 

’ third, of its_ members shall retire on the expity of every~' 
Diiratlon of flie second year [Art. 172 (2)]. It will thus be a‘ permanent'^ 
Legislative Council. body like the Council of States, only a fracUon of its"^ 

membership being changed every third ye'ai-T'^" 

A Legislative Assembly shall have its Speaker and Deputy SpeaTcer, and 
a Legislative CouncirshaU’.havnts ChaTfmai^^^ Chairman, and the 

provisions relating to them are analogous to those relating to the corresponding 
cficersofthe Union Parliament. 

’■"'AV^^ph shall hot b e~q~ uah'fie d to be chosen to, fill a scat in the Legislature 
QunllGcntions for of a State unless he"* 
raemberstup of the ,(a)'^{^ a citizen of India; 

State L^islature. js, in the case of a seat in the Legislative Assembly, 

not less than twenty-five years of ,agelahd,,m the cj«ejof a scat in the Legislative 
Council, not 'lesVthan'thlfty years of age; and ” 

(cjT possesses'' such 'other 'qualifications as may be prescribed in that 
behalf by or under any law made by Parliament [Art. 173]. 

Thus, the Representation of the People Act, 1951 has provided that a 
person shall not be elected either to the Legislative Assembly or the Council, 
unless he is himself an elector for any Legislative Assembly constituency in 
that State. 

The disqualifications for membership of a State Legislature as laid down 
DlajaaliScations for in Art. 191 of the Constitution are analogous to the dis- 
membership. qualifications laid down in Art. 102 relating to membership 

of either House of Parliament. Thus, — 

A person shall be disqualified for being chosen as, and for being a member 
of the Legislative Assembly or Legislative Council of a State if he — 

(a) holds any office of profit under the Government of India or the 
Government of any State, other than that of a Minister for the Indian Union 
or for a State or an office declared by a law of the State not to disqualify its 
holder (many States have passed such laws declaring certain offices to be 
offices the holding of which will not disqualify its holder for being a member 
of the Legislature of that State); 

(b) is of unsound mind as declared by a competent court; 

(c) is an undischarged insolvent; 

(d) is not a citizen of India or has voluntarily acquired the citizenship of 
a foreign StaiC or is under an}' acknowledgment of allegiance or adherence 
to a foreign State; 

(e) is so disqualified by or under any law made by Parliament (in other 
words, the law of Parliament may disqualify a person for membership even 
of a State Legislature, on such grounds as may be laid down in such law) 
Thus, the Representation of the People Act. 1951. has laid down some grounds 
of disqualification, e.g., conviction by a court, having been found guilty of 
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a corrupt or illegal practice in relation to election, being a director or managing 
agent of a corporation in which Government has a financial interest (under 
conditions laid dovm in that Act). 

Art. 192 lays down that if any question arises as to whether a member 
of a House of the Legislature of a State has become subject to any of the 
disqualifications mentioned above, the question shall be referred to the 
Governor of that State for decision who will act according to the opinion of 
the Election Commission. His dedsion shall be final and not liable to be 
Leslshtlre proceJan questioned in any court of law. 
fa a State baWas TTie legcslalive pr ocedure in a State L egislature 

BieameraH/glsfatnre, l^ingjt u-b Chambw^i s, bjoadly_ similar to tluFTn 
M ^parrt ttat Parliament, save for differences on certain point rto be 

' 

I. Asjegard^fpney Sills, tfic position is the same. The Legislative 

— V- ■‘alioos to fHe Asscmblj' 

‘14 dayrTrbm“the“datc 
• Assembly shall prcvaHr 
ommendations 

‘ vcen tlje'’two Houses at 


iUlll^AllU riiiU 

dl of Stales. 


jhe only power of jhe 
. • y. in_the passage of the 

, hs)j*hich is, of course, 

lafgor'lhah in the case of Money JSiHs, The Legislative 
Council ofa State, thus, shall not be a revising but mere 
-jr:* “iliSTBilI mtjslh'ai'e’ 

• • • <• ’••••(.' • '•■^theviewofthe. 

• • • • • 4 il shall have no 


, . tat in the Union 

Parliament, anH^t^cQiJeR the positTon of the Ec'gislative Council even VfcaJ.cr ' 
than that of tbe^uncU of thV States.* The dilTerence is as follows* 

Wiil e disagreement between the two Houses of the Union Parliament 
Ts to be resolved by a yoTnfjTi/ft^thereis-irirroc/rpro^ 
Sion for solwfig diflerences between the two Houses of 
’thTStafe'Xcgislaturc,— in'this'laltcr cascT^h'e will of the 
lower House.^^vfz, the Assembly, shall ultimately prevail 
' " ~~ in the 


pTOibtoQS forrtsob* 
ing dMdlock behrera 
two Houses. 


— ■ tion of 

two different principles as regards the Union and the State Legislatures, 
(a) As to the Union Parliament,— it has been said that since the Upper House 
reprcsctits the federal character of the Constitution, il should have a status 
better than that of a mere dilatory body. Hence, the Constitution provides 
for a joint sitting of both Houses in case of disagrecmeni between the House 
of the People and the Council of Stales, though of coulee, the House will 
u/timafely have an upper hand, owing lo its numerical majority at the joint 
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silting. (l>) As regards llic two Houses of tire Slate Legislature, Iiowcvcr, tlic 
Constitution of India adopts the English systont founded on the Parliament 
Act, 1911, viz., that the Upper House must eventually give way to the Lower 
House which represents the will of the people. Under this system, the Upper 
House has no power to obstruct the popular House other than to ellect some 
delay. This democratic provision has been adopted in our Conslilulioit in 
the ease of the State Legislature inasmuch as in this ease, no question ,of federal 
importance of the Upper House arises. 

Tl'.c provisions as regards Kill oilier limn Money Mis may now be summa- 
rised: 

(a) Union Parliament. If a Bill (other than a Money Bill) is passed 
by one House and (i) the other House rejects it or does not return it within 
6 months, or (ii) the two Houses disagree as to amendment, the Prc.sidcnt 
may convene a joint silting of the Houses, for the purpose of finally deliberating 
Omiparison of pro- ttttd voting on the Bill. At such joint sitting, the vole of 
ccJiirc in Pnrliameiit the majority of both Houses present and voting shall prevail 
and State Lcplstatiirc. and the Bill shall be deemed to have been passed by both 
Houses with such amendments as arc agreed to by such majority; and the Bill 
shall then he presented for his assent [Art. lOSj. 

(b) State Legislature, (i) If a Bill (other than a Money Bill) is passed 
by the Legislative Assembly and the Council (i) rcjecls the Bill, or (ii) passes 
it with such amcndmeuls as are not agreeable to the Assembly, or (iii) does 
not pass the Bill within 3 months from the lime when it is laid before the 
Council, — the Legislative Assembly may again pass the Bill with or without 
further amendments, and transmit the Bill lo the Council again. 

If on this second occasion, the Council— (a) again rejects the Bill, or 
(b) proposes amendments, or (c) docs not pass it within one month of the date 
on which it is laid before the Council, the Bill shall be deemed to have been 
passed by both Houses, and then presented to the Governor for his assent. 

In short, in the State Legislature, a Bill, as regards which the Council 
docs not agree with the Assembly, shall have two journeys from the Assembly 
to the Council. In the first journey, the Council shall not have llic power to 
withhold the Bill for more tlian 3 months and in the second journey, not more 
tiian 1 month, and at the end of this period, the Bill shall become law over 
the licnil of the Council, even though it remains altogether inert [Art. 19?]. 

(ii) The foregoing provision of the Constitution is applicable only as 
regards Bills originating in the Assembly There is no corresponding provision 
for Bills originating in the Couitdl. If, therefore, a Bill passed by the Council is 
transmitted to the Assembly and rejected by the kilter, there is an cud to the Bill. 

The rckuivo positions of the two Houses of the Union Parliament and 
of a State Legislature may be graphically shown as foUoW.s: 

Parliament State Legislature 

1. As regards .Money Mis, the position is similar at the Union and the 
State::; 

(.i) A Money Bill cannot originate in the Second Chamber or Upper 
House (i.e., the Council of States or the Legislative Council). 
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(b) The Upper House (i.c., the Council of States or tne Legislative 
Council) has no power to amend or reject such Bills. In either case, 
the Council can only raafce recommendations when a. Bill passed 
by the lower House (i.c., the House of the People or the Legislative 
Assembly, as the case may be) is transmitted to it. It finally rests 
with the lower House to accept or reject the recommendations 
made by the Upper House. If the House of the People or the 
Legislative Assembly (as the case may be) does not accept any of 
the recommendations, the Bill is deemed to have been passed by 
the Legislature in the form in which it was passed by the lower 
House and then presented (o the President or the Governor (as the 
case may be), for his assent. If the lower House, on the other 
hand, accepts any of the recommendations of the Upper House, 
then the Bill shall be deemed to have been passed by the Legislature 
in the form in which it stands after acceptance of sacb recom' 
mendatioas. 

On the other hand, if the Upper House docs not return the 
Money Bill transmitted to the lower House, within a period of 
14 days from the date of its receipt in the Upper House, the Bill 
shall be deemed to have been passed by the Legislature, at the expiry 
of the period of 14 days, and then presented to the President or the 
Governor, as the case may be. even though the Upper House has 
not either given its assent or made any recommendations. 

(c) There is no provision for resolving any deadlock as between the 
tivo Houses, as regards Money Bills, because no deadlock can 
possibly arise. Whether in Parliament or in a State Legislature, 
the will of the lower House (House of the People or the Legislative 
Assembly) shall prevail, in case the Upper House does not agree 
to the Bill as passed by the lower House. 


II. As regards Bills other than Money Bills. 


Parliament State Legislature 

(a) Such Bills may be introduced in either House of Parliament or of a 
State Legislature. 


(b) A Bill IS deemed to have 
been passed by Parliament only if 
both Houses have agreed to the Bill 
in its original form or with amend- 
ments agreed to by both Houses. 


(c) In case of disagreement 
between the two Houses m any of 
the following manner, the deadlock 
may be solved only by a joint sitting 


(b) The Legislative CountiJ has 
no co-ordinate power, and m case of 
disagreement between the two Houses, 
the will of the Legisbtivc Assembly 
shall ultimately prevail Hence, there 
IS no provision for a joint sitting for 
resolving a deadlock between the two 
Houses 

(c) A disagreement between 
the two Houses may take place if the 
Legislative Council, on receipt of a 
Bill passed by the Assci/dily — 
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Parliament 

of the two Houses, if summoned by 
the President. 

Tlie. disagreement may take place 
if a House, on receipt of a Bill passed 
by the other House — 

(i) rejects the Bill; or (ii) pro- 
poses amendments as arc not 
agreeable to the Assembly; or 
(iii)does not pass the Bill within 
3 months of its receipt of the 
Bill. 

(d) In ease of disagreement, a 
passing of the Bill by the House of 
the People, a second time, cannot 
override the Council of States. The 
only means of resolving the deadlock 
is a joint sitting of the two Houses. 
But if the President, in his discretion, 
docs not summon a joint sitting, 
there is an end of the Bill and, thus, 
the Council of States has cfTcctivc 
power, subject to a joint sitting, of 
preventing the passing of a , Bill. 


State Legislature 
(i) rejects the Bill; or (ii) makes 
amendments to the Bill, which 
arc not agreed to by the originat- 
ing House; or (iii) docs not pass 
the Bill within 6 montl's from 
the date of its receipt frem the 
originating House. 

While the period for passing a Bill 
received from the lower House is six 
months in the case of the Council of 
States, it is three months only in the 
case of the Legislative Council. 

(d) In case of such disagreement, 
a passing of the Bill by the Assembly 
for a second time is sufficient for the 
passing of the Bill by the Legislature, 
and if the Bill is so passed and trans- 
mitted to the Legislative Council 
again, the only thing that the Council 
may do is to withhold it for a period 
of 1 month from the date of its receipt 
of the Bill on its second journey. If the 
Council either rejects the Bill again, or 
proposes amendments not agreeable 
to the Assembly or allows one month 
to elapse without passing the Bill, the 
Bill shall be deemed to have been 
passed by the State Legislature in the 
form in which it is passed by the 
Assembly for tlie second time, with 
such amendments, if any, as have 
been made by the Council and as arc 
agreed to by the Assembly. 

(e) The foregoing procedure 
applies only in the case of disagree- 
ment relating to a Bill originating in 
the Legislative Assembly, 

In the ease of a Bill originating in 
the Council of States and transmitted 
to the Assembly, after its passage in 
the Council, if the Legislative As- 
sembly cither rejects the Bill or makes 
amendments which arc not agreed to 
by the Council, there is an immediate 
end of the Bill, and no question of its 
passage by the Assembly would arise. 
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It has been clear that the position of Legislative Council is inferior to 
DHIity of the Second that of the Le^ative Assembly so much so that it may 
Chamber In a Stale. well be considered as a surplusage. 

(a) The very composition of the Le^slative Council [p. 221 , anie], renders 
its position weak, being partly elected and partly nominated, and representing 
various interests. 

(b) Its very existence depends upon the will of the Legislative Assembly, 
because the latter has the power to pass a resolution for the abolition of the 
second Chamber by making an Act of Parliament. 

(c) The Council of Ministers shall be responsible only to the Assembly. 

(d) The Council cannot reject or amend a Money Bill. It can only 
withhold the Bill for a period not exceeding 14 days or make recommendations 
for amendments. 

(e) As regards ordinary legislation (i.e., with respect to Bills other than 
Money Bills), too, the position of the Council is nothing but subordinate to the 
Assembly, for it can at mostinterposcadelayoffourraonthsOntwojourneys) 
in the passage of a Bill origioaling m the Assembly and, m case of disagreement, 
the Assembly will have its way without the concurrence of the Council. 

In the case of a Bill originating m the Council, on the other band, the 
Assembly has the power of rejecting and putting an end to the Bill forthwith. 

It will thus be seen that the second Chamber in a State is not even a 
revising body like the second Chamber in the Union Parliament which can, by 
its dissent, bring about a deadlock, necessitating a joint sitting of both Houses 
to effect the passage of the bill (other than a Money Bill). Nevertheless, by 
reason of its composition by indirect election and nomination of persons having 
special knowledge, the Legislative Council commands a belter c^Ibre and even 
by its dilatory power, it serves to check hasty legislation by bringing to light 
the shortcomings or defects of any ill-considered measure. 

When a bill is presented before the Governor after its passage by the 
Houses of the Legislature, it will be open to the Governor to take any of the 
following steps; 

(a) He may declare his assent to the BiU, in which case, it would become 
CoTmior’s power ot law at once; or, 

Tcfo. (b) He may declare that be withholds his assent 

to the Bill, in which case the Bill fails to become a law; or, 

(c) He may, in the case of a Bill other than a Money Bill, return the 
Bill with a message. 

(d) TTie Governor may reserve a Bill for the consideration of the 
President. In one case reservation is compulsory, viz., where the law in question 
would derogate from the powers of the High Court under the Constitution. 

In the case of a Money Bill, so reserved, the President may either declare 
his assent or withhold his assent. But in the case of a Bill other than a Money 
BiU, the President may, instead of declaring his assent or refusing it, direct the 
Governor to return the Bill to the Legislature for reconsideration. In the loiter 
case, the Legislature must reconsider the Bill within six monlhs^and if U 
passed again, the Bill shall be presented to the President again. But it sha’ 
be obligatory upon the President to give his assent in this case loo JArt.. 
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It is clear that a Bill which is reserved for the consideration of the President 
shall have no legal effect until the President declares his assent to it. ,But no 
time limit is imposed by the Constitution upon the President either to' declare 
that he assents or that he withholds his assent. As a result, it would be open 
to the President to keep a Bill of the State Legislature pending at his hands for 
an indefinite period of time, without expressing his mind. 

It should also be noted that there is a third alternative for the President 
which was demonstrated in the case of the Kerala Education Bill, viz., that 
when a reserved Bill is presented to the President he may, for the purpose of 
deciding whether he should assent to, or return the Bill, refer to the Supreme 
Court, under Art. 143, for its advisory opinion where any doubts as to the 
constitutionality of the Bill arise in the President’s mind. 

Veto powers of President The veto powers of the President and Governor 

and Governor, compared, may be presented graphically, as follows: 


President 

(A) 1. May assent to the Bill 
passed by the Houses of Parliament. 

2. May declare that he withholds 
his assent, in which case, the Union 
Bill fails to become .law. 

3. In case of a Bill other than 
a Money Bill, may return it for 
reconsideration by Parliament, with 
a message to both Houses. If the 
Bill is again passed by Parliament, 
with or without amendments, and 
again presented to President, the 
President shall have no other alter- 
native than to declare his assent to it. 


(B) In the case of a State Bill 
reserved by the Governor for the 
President’s consideration (as staled 
in para. 4 of col. 2): 


Governor 

1. May assent to the Bill passed 
by the State Legislature. 

2. May declare that he withholds 
his assent, in which case, it fails to 
become law. 

3. In case of a Bill other than a 
Money Bill, may return it for con- 
sideration by the State Legislature, 
with a message. If the Legislature 
again passes the Bill with or without 
amendments. Governor shall have 
no other alternative than to declare 
his assent to it. 

4. Instead of either assenting to, 
withholding assent from, or returning 
the Bill for reconsideration fay the 
State Legislature, Governor may 
reserve a Bill for consideration of the 
President, in any case he thinks fit. 

Such reservation is, however, 
obligatory if the Bill is so much 
derogatory to the powers of the 
High Court that it would endanger, 
the constitutional position of the High 
Court, if the Bill became law. 
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President Governor 

(a) Ifif isaMoney Bill, the Presi- 
dent may either declare that he assents 
to it or withholds his assent to It. 

(b) If it is a Bill other than a 
Money Bill, the President may— 

(i) declare that he assents to it or 
that he withholds his assent from it, or 

00 return the Bill to the State Once the Governor reserves a 

Legislature with a message for recon- Dill for the President's consideration, 
sideration, in which case, the Stale the subsequent enactment of the Bill 
Legislature must reconsider the Bill is in the hands of the President and 

within six months, and if it is passed the Governor shall have no further 

again, with or without amendments, part in its career, 
it must be again presented, direct, to 
the President for his assent, but the 
President is not bound to give his 
assent, even though the Bill has been 
passed by the Slate Legislature, for a 
second time. 

The Governor’s power to make Ordinances (Art. 213], having the force 
of an Act of the State Legislature, is similar to the Ordinance-making power 
of the President in (he following respects: 

Ordioioee - ctuiUae (a) TheGovemorshallhavethispoweronlywhen 

power ot Coventor. f/ig Legislature, or both Houses thereof, arc not in session ; 

(b) It is not a discretionary power, but must be exercised with the aid 
and advice of ministers; 

(c) The Ordinance must be laid before the State Legislature when it 
reassembles, and shall automatically cease to have elTect at the expiration of 6 
weeks from the dale of rc-assembly, unless disapproved earlier by that Legislature. 

(d) The Governor himself shall be competent to withdraw the Ordinance 
-at any time. 

(e) The scope of the Ordinance-making power of the Governor is co- 
extensive with the legislative povrers of the Slate Legislature, and shall be 
confined to the subjects in Lists II and III of Sch. VII. 

(f) The Governor’s satisfaction as to the need for making an Ordinance 
cannot be questioned in any Court on any ground [Art. 213 (4)]. 

But as regards repugnancy with a Union law relating to a concurrent 
subject the Governor's Ordinance will prevail notwiihstandingrcpugnancy, if 
the Ordinance had been made in pursuance of 'instructions’ of the President. 

The peculiarity of the Ordinance-making power of the Governor is that 
he cannot make Ordinances without ‘instructions* from the President if— 

(a) a Bin containing the same provisions would under the Constitution 
have required the previous sanction of the President for the introduction 
thereof into the Legislature;* or (b) the Governor would have deemed it 
necessary to reserve a Bill containing the same provisions for the consideration 
of the President;* or (c) an Act of the Legisbture of the State containing 
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the same provisions would under this Constitution have been invalid unlcss> 
having been reserved for the consideration of the President, it had received 

Ordinnnee - making the assent of the President ® [Art. 21 3}. 

poiTcr of President jhc Ordinance-making powers of the President 

ipared. and a Governor may be graphically presented as follows : 


President ' Governor 

1. Can make Ordinance only 1. Can make Ordinance only 

when either of the two Houses of whcnthcStatcLcgislaturcor either of 
Parliament is not in session. the two Houses (where the State Legis- 

lature is bicameral) is not in session. 
The President or Governor must be satisfied that circumstances exist 
which render it necessary for him to take immediate action. 


2, Ordinance has the same force 
and is subject to the same limitations 
as an Act of Parliament. 


3. (a) Must be laid before both 
Houses of Parliament when it re- 
assembles. 


(b) Shall cease to operate on the 
expiry of the reassembly of Parliament 
or, if, before that period, resolutions 
disapproving the Ordinance are pass- 
ed by both Houses, from the date of 
the second of such resolutions. 


Blit Governor cannot make an 
Ordinance relating to three specified 
matters, without instructions from 
President (see above). 

2. Ordinance has the same force 
as and is subject to the same limita- 
tions as an Act of the State Legislature. 

But as regards repugnancy with 
a Union law relating to a Concurrent 
subject, if the Governor’s Ordinance 
has been made in pursuance of 
‘instructions of the President’, the 
Governor’s Ordinance shall prevail 
as if it were an Act of the State 
Lcgislatarc which had been reserved 
for the consideration of the President 
and assented to by him. 

3. (a) Must be laid before the 
Legislative Assembly or before both 
Houses of the State Legislature 
(where it is bicameral), when the 
Legislature reassembles, 

(b) Shall cease to operate on the 
expiry of 6 weeks from the reassembly 
of the State Legislature or, if before 
the expiry of that period, resolutions 
disapproving the Ordinance arc pass- 
ed by the Assembly or, where there arc 
two Houses the resolution passed by 
the Assembly is agreed to by the 
Council, from the date of the passing 
of the resolution by the Assembly in 
the first case, and of the agreement 
of the Council in the second case. 
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The privileges of the Legislature of a State are similar to those of the 
PrlTileges of a State Parliament inasmuch as the constitutional pro- 

LegUlafarc. visions (Arts. 105 and 194] arc identical. The question 

of the privileges of a State Legislature has been brought 
to the notice of the public, particularly in relation to the power of the Legis- 
lature to punish for contempt and the jurisdiction of the Courts in respect 
thereof. Though all aspects of this question have not yet been settled, the 
following propositions may be formulated from the decisions of the Supreme 
Court, prior to the 42nd Amendment of the Constitution— 

(a) Each House of the State Legislature has the power to punish for 
breach of its privileges or for contempt. 

(b) Each House is the sole judge of the question whether any of its 
privileges has, in particular case, been infnngcd, and the Courts have no 
jurisdiction to interfere with the decision of the House on this point. 

The Court cannot interfere with any action taken for contempt unless 
the Legislature or its duly authorised oCBccr is seeking to assert a privilege 
not known to the law of Parliament; or the notice issued or the action taken 
was without jurisdiction. 

(c) No House of the Legislature has, however, the power to create for 
itself any new privilege not known to the law and the Courts possess the power 
to determine whether the House in fact possesses a particular privilege 

(d) It is also competent for a High Court to entertain a petition (ot habeas 
corpus under Art. 226 or for the Supreme Court, under Art. 32, challenging 
the legality of a sentence imposed by a Legislature for contempt on the ground 
(hat it has violated a fundamental right of the Petitioner and to release ^the 
prisoner on bail, pending disposal of that petition. 

(e) But once a privilege is held to exist, it is for the House to judge the 
occasion and its manner of exercise. The Court cannot interfere with an 
erroneous decision by the House or its Speaker in respect of a breach of its 
privilege. 

The foregoing position has ocen sought to be altered by the 42nd 
Amendment Act,” by amending Art. 194 (3), to give each House of the 
State Legislature (he power to 'evolve’ its own privileges. This amendment 
has already been commented upon in connection with the Union Legislature 
(see p. 194, ante). 


New States added since 1950. 

Apart from those States which have merely changed their names (e.g., 
Madras has changed its name to Tamil Nadu; Mysore to Karnataka; U.P. was 
renamed Uttar Pradesh immediately after the adoption of the Constitution), 
there has been an addition of various items in the list of States in the First 
Schedule to the Constitution, by reason of which a brief note should be given as 
to the new items to make the reader familiar as to their identity. 

The State of ‘Andhra* was created by the Andhra State Act, 1953, 
1 ik comprising certain areas taken out of the State of 

Madras, and it was renamed ‘Andhra Pradesh by the 
States Reorganisation Act, 1956. 
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The Bombay Reorganisation Act, 1960 split up the State of Bombay 
Gujnrni. into two States, Gujarat and Maharashtra, 

The State of Kerala was created by the States Reorganisation Act, 1956, 
J^craia. in place of the Part B State of Travancorc-Cochin of 

the original Constitution. 

Mnliara.slitm. See under Gujarat, above. 

Nagaland was created a separate Statc'by the State of Nagaland Act, 
Nnentantl." 1962, by taking out the Naga Hills-Tucnsang area out 

of the State of Assam. 

By the Punjab Reorganisation Act, 1966, the 17th State of the Union of 
1 inryann. I udia was constituted by the name of Haryana, by carving 

out a part of the territory of the State of Punjab. 

The State of Mysore was formed by the States Reorganisation Act, 1956, 
Knrnai.nkn. out of the original Part B State of Mysore. It has been 

renamed, in 1973, as Karnataka. 

Some of the UnionTcrritorics have, of latd, been demanding promotion to 
the status of a State. Of these, Himachal Pradesh 
IlimncIwI Praitcsb. i^ccamc the fore-runner on the enactment of the State of 

Himachal Pradesh Act, 1970, by which Himachal Pradesh Wtis added as the 
ISth State in the list of States, and omitted from the list of Union Tcrritoric.s, 
in the First Schedule of the Constitution. 

In the same manner, Manipur and Tripura were lifted up from the status 
Manipur and Tripura, of Union Territories (original Part C States), by the 
North-Eastern Territories (Reorganisation) Act, 1971. 

Meghalaya was initially created a ‘sub-Statc’ or ‘autonomous State' 
within the State of Assam, by the Constitution (22nd 
IcRialajn. Amendment) Act, 1969, by the insertion of Art. 241 

and 37 1 A. Subsequently, it was given the full status of a State and admitted in 
tlic First Schedule as the 21st State, by the North-Eastern Area (Reorganisa- 
tion) Act, 1971. 

As has been explained earlier, Sikkim (a Protectorate of India) was given 
the status of an ‘associate State' by the Constitution 
(35th Amendment) Act, 1974, and thereafler added to 
the First Schedule as the 22nd State, by the Constitution (36th Amendment) 
Act, 1975. 


REFERENCES 

1. Ry reason of s. 8 (2) of the Constitution (7th Amendment) Act, 1956 Madhy.n Pradesh 
sliall have n second House (Legislative Council) only after a notific.ntion to this effect 
luis been made by President. No such notifientiDn hiwins been made so far, hLidhya 
Pmdcsli is still having one Chamber. 

2. M.aharnsiura has been created out of Bombay, by the Bombay Reorganisation 
Act, I960. 

3. West Bengal has abolished its Legislative Council w.c.f. 1-8-1 969 by a notification under 
the West Bengal Legislative Council (Abolition) Act. 1969, and Punjab h.as abolished 

, Legislative Council, under the Punjab Legislative Council (Abolition) Act, 1969 . 

4. See Table XTV for membership of the State Legislatures. 
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The niunbcr of AnflO'Iadiaa nienibers so nomiiuted by the Coveraor of the seveni 
States as In September, 1973, was as foJIowi; Andhra I, -Bihar I; Kerala I; Madhya 
Pradesh 1; Madras 1; Mahawhtra 1; Mysore l;Ult3r Pradesh J; West BengsM. 

The original period of ten years has been extended to thirty years, by the Constitution 
(8th Amendment) Act, 1959, and the 23rd Amcadmeof Act, 1969. 

In this context, we should refer to Ihemueh-debstedquestion as to nhethcr the Gos-emor 
has any discretion to dissolve the Assembly without or against the advice of the Chief 
Minister, or through the dewce of suspendingiheSlalc Constitution under Art. 356. In 
the general election to the Zotr d'ciMir.heid in March, 1977, the Congress Party vi-as 
defeatedbylheJanataParly. ItwasurgedbythedanataGoiemmentatlbe Centrethat 
in view of this verdict, the Congress Party had no moral right to continue in powerin 9 
Stales, via., Bihar, Haryana, Himachal Pradesh, M.P., Orissa, Puiyab, Rajasthan, U.P., 
West Bengal,— apart from the general argument that the normal 5 year-term of these 
Assemblies had been extended under Emergency pos-ers which should cease after termi- 
nation of the Emergency, and by amending the Constitution by the 42Qd Constitution 
Amendment Act, which was unconsti tutiona). In pursuance of this VTew,the Union Home 
Minister (Mr, C^ran Singh) issued oa, I8-4-19T7,an ‘appeal* to the ChiefMinistcis 
of these 9States to advise their respective Governors to dissolve the Assemblies and hold 
an election in June, 1977 (while their extended ferm would have expired in hfarch, 1978). 
ButtheCongressP^yadvisedtheChiefMiiustcis&ottoyieidto this appeal or pressure, 
and contended that t^ propoiitioa that (he English Sovereign can dissolve Parliament 
without Ihe advice of the Prime Minister was wrong and obsolete and that the Crown’s 
prerogative in this behalf had been fumed into a i^ivilege of the Prime Minister, In 
short, under the British Parliamentary system which had been adopted under the Indian 
Constitution, a Governor could not dissolve the Assembly contrary to the advice of the 
Chief Minister of the State. It was also urged (hat Art. 336 wu not intended to be 
used for such purposes. 

The question was eventually taken to the Supreme Court by some of the aJTected 
Statesby way ofa suit (under Art. I3l)aga{Dst(heUn{onof India. The suit was dis- 
missed by a Bench of 7 Judges, at the hearing oa the prayer for temporary iniUBCiion. 
though fheJudges gave separate reasoosindcoocurringjudgments [S/ate pf Ra}<uthm 
s. Union ofJni]a,K,\^T)^ C. 1361], TheJudge$8greedeatberD)Iowingpoiols;(i)The 
reasons behtodan ExecutivedecisiontodissolvethcLegislaturcarepoWr&w/aad notjusti- 
ciable in a court of law. (li) So also is (he question of (he president’s satisfaction for the 
purpose of using the power under Art. 336, — unless it was shown that there was no satis- 
facllonatallor thesatisfactionwa$b*sc*'>nextraBeousgroond$lparas,39,83(Beg,CJ.)s 
124(Chandcachud, J.}; 144 (Bhagwati & Gupta. JJ.); 170 (Coswami, J,); 179 (Untwalia, 
J,);206(Fa»lAli, J.)J. AlltheJudgesheldihatoo (be facts on the record, it was not 
possible to hold that (be order of the President under Art. 356, suspending the coosti- 
tutiona] system in the relevant States was acluat^ \}y mala fida or extraneous consi- 
derations. 

Thenetresultisthatif any State Legislature is dissolved at (he instance of the 
Union, through its power under Art, 336, (be aggrieved State or any individual can 
hi\e no remedy from the Coartj. The quesUoflofitspelilicalproprtrtyisasepirate 
one, which should be reserved for the Chapter oa Emergency Powers, port. 

E.g., An Ordinance imposing reasonable restrsetions upon inter-State trade or commerce 
(Art, 304, Proviso]. 

E.g., An Ordinance which might affect the powers of the Union (Art 220]. 

E.g., An Ordinance affecting powers of the High Court (2nd Prov. to Art.200]. 

See Author’s Conslhulionaf iaw of India (PJJ.L, J977), pp. 169, 216-17. 
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THE STATE OF JAMMU & KASHMIR 


PccnUat position ot The State of Jammu & Kashmir holds a peculiar 

the State. position under the Constitution of India. 

It forms a part of the ‘territory' of India’ as defined in Art. 1 of the 
Constitution (p.58, ante), being the fifteenth State included in the First Schedule 
of the Constitution,. as it stands amended. In the original Constitution, Jammu 
& Kashmir was specified as a ‘Part B’ State. The States Reorganisation 
Act, 1956, abolished the category of Part B States and the Constitution (7th 
Amendment) Act, 1956, which implemented the changes introduced by the 
former Act, included Jammu & Kashmir in the list of the ‘States' of the Union 
of India, all of which were now included in one category. 

Nevertheless, the special constitutional position which Jammu & Kashmir 
enjoyed under the original Constitution [Art 370j has been maintained, so 
that all the provisions of the Constitution of India relating to the States in the 
First Schedule are not applicable to Jammu &; Kashmir even though it is one 
of the States specified in that Schedule. 

To understand why Jammu & Kashmir, being a State included in the 
First Schedule of the Constitution of India, should yet be accorded a separate 
treatment, a retrospect of the development of the constitutional relationship of 
the State with India becomes necessary. Under the British regime, Jammu & 
Kashmir was an Indian State ruled by a hereditary Maha- 
Hjsfory cf fte mtegra- 26th of October, 1947, when the State was 

FnsTimir Tv^lnto attacked by Azad Kashmir Forces with the support of 
Pakistan, the Maharaja (Sir Hari Singh) was obliged to 
seek the help of India, after executing an Instrument of Accession similar to that 
executed by the Rulers of other Indian States. By the Accession the Dominion 
of India acquired jurisdiction over the State with respect to the subjects of 
Defence, External Affairs and Communications, and like other Indian States 
which survived as political units at the time of the making of the Constitution 
of India, the State of Jammu & Kashmir was included as a Part B State in the 
First Schedule of the Constitution of India, as it was promulgated in 1950. 

But though the State w'aa included as a Part B State, all the provisions 
PoEition of the State of the Constitution applicable to Part B States were 

mcier tte original not extended to Jammu & Kashmir. This peculiar 

position w'as due to the fact that having regard to the 
circumstances in vvhich the State acceded to India, the Government of India 
had declared that it was the people of the State of Jammu & Kashmir, acting 
throQgli their Constituent Assembly, who were to finally determine the 
234 
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Constifution of tho Stat© and the Jorisdictioa of the Union of India end the 
applicability of the provisiom of the Constitutioa regarding this State were, 
according)/, to be in the natore of oa Interim arrangement. (This was the 
substance of the prowsion embodied in Art. 370 of the Coa'Stitutlon of India.) 

Since the liberility of the Government of India has been misunderstood 
locUettioM ol the misinterpreted in interested quarters, oerlook- 
Aemstoft- iiapr/catioiu of the Accession of the State 

to India, we should pause for a moment to explain these 
legal impb'eations Icut they be lost sight of in the turmoil of political events which 
have clouded thopatentfaet of the Accession. Tbefirst thing to be noted is 
that tie Iflsfrtmdat of Accession signed by Maharaja Han Singh on the 
26th October, 1947 was in the same fonri^ as was executed by the Rulers of 
the numerous other States which had acceded to India iollowing the enact- 
ment of the Indian Independence Act, 1947. The legal conseqoenccs of the 
execution of the Instrument of Accession by ibe Ruler of Jammu & 
Kashmir cannot, accordingly, be in any way differcot from those arising from 
the same fact in the case of the other Indian States. It may be recalled* that 
owing to the lapse of pafaroourilcy onders. 7(1) (b) of the Indian Independence 
Act, 1947, the Indian States regainedthepositioo of absolute sovereignty nluch 
they had enjoyed prior to the assumpttoo of eurerainty by the British Crown. 
The Rulers of the Indian States thtts became unquestionably competent to 
eceede to either of the newly created Domiotons of India and Poktstan, in 
exercise of their sovereignty. The legal basis* ns welJ as ibe form of Accession 
were the same in the case of those States which acceded to Pakistan end those 
which acceded to India. There ts» therefore, no doubt that by the act of 
Accession the State of Jamtnu & Kashmir became legally and irrevocably a 
part of the territory of India and that the Government of India was entitled 
to exercise jurisdiction over the State with respect to those matters to which 
the lostniment of Accession extended. If, in spite of this, the Government 
of India had giveil an assurance to the effect that the accession or the consti- 
tutional relationship between India and thcSlate would be subject to confirma- 
tion by the people of the State, uuder no circumstances can any third party 
take advantage of such extra-legal assurances and claim that the legal act had 
not been completed. 

■When India made her Constifution in 1949, it is natural that this dual 
AnicksoItheOsstt. ®riitttde of the Government of India should be reflected 
httioo whJcti »pely cl »tv the positiott offered to the State of Jammu & Kashmir 
tteir own force to (be within the fraoicwork of that Constitution. The act of 
State. Acccssioitwasuoequivocallygivenlegaleffccitoby declar- 

, t r*-» M Pnr thi. .nnnlN 


Articles of the Constitutioa which would apply of their own force to Jammu 
& Kashmir were—Arrs. 1 and 370. The application of the other Articles 
was to be determined by the President In consultation with the Govemmeot of 
»i.« rA»* 5*701 T>i» anftirtrifv of Pflrliamrnt over the State 
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acain, would be confined to those items of the Union and Concurrent Lists as 
correspond to matters specified in the instrament of Accession. The above 
interim arrangement would continue until the Constituent Assembly for Jammu 
& Kahsmir made its decision. It would then communicate its recommenda- 
tions to the President; who would cither abrogate Art. 370 or make such modi- 
fication as might be recommended by that Constituent Assembly. 

In pursuance of the above provisions of the Constitution, the President 

' made the Constitution (Application to Jammu & Kash- 

The Constitution Order, 1950, in consultation with the Government 

Order of 1950. ^ Kashmir, specifying the matters 

with respect to which the Union Parliament would be competent to make laws 
for Jammu «&, Kasluiiir, relating to the three subjects of Defence, Foreign 
Affairs and Communications with respect to which Jammu & Kahsmir had 
acceded to India. 

Next, there was an Agreement between the Government of India and 
’ of the State at Delhi in June, 1952, as to the subjects 

Subsequent Orders. Union should have jurisdiction over 

the State, pending the decision of the Constituent Assembly of Jammu & 
Kashmir. The Constituent Assembly of Jammu & Kashmir ratified the 
accession to India and also the decision arrived at by the Delhi Agreement as 
regards the future relationship of the State with India, early in 1954. In 
pursuance of this, the President, in consultation with the State Government, 
made the Constitution {Application to Jainmu rt Kas!n7ur). Order, 1954, which 
came into force on the I4th of May, 1954. This Order implemented the 
Delhi Agreement as ratified by the Constituent Assembly and also superseded 
the Order of 1950. According to this Order, in short, the jurisdiction of the 
Union extended to ail Union subjects under the Constitution of India (sub- 
ject to certain slight alterations) instead of only the three subjects of Defence, 
Foreign Affairs and Communications with respect .o which the State 
had acceded to, India in 1947. The Order deals with the entire constitutional 
position of the State within the framework of the Constitution of India, 
excepting only the internal Constitution of the State Government, which was 
to be framed by the Constituent Assembly of the State. 

As stated earlier, the category of Part B States was later abolished by 
CnsrlMta (7,1, Constitution (7lh Amendment) Act, 1956 and 

Amendment) Act. ^ result of this Jammu & Kashmir came to be 

included within the list of the ‘States’ of the Union 
of India (see p, 234, ante). But though, printa facie, its status became 
similar to those of the other States such as Assam, Bihar or Bombay, the sepa- 
rate constitutional relationship between the Union and the State* of Jammu 
& Kashmir remained unaffected. 

This relationship rests on the provisions of the Constitution (Application 
to Jammu & Kashmir) Order, 1954, which has subsequently been amended 
several times. Momentous changes, as Will be presently seen, are proposed to 
be introduced after the agreement arrived at between the Government of India 
and Sheikh Abdullah, in February, 1975. But before adverting thereto, it 
would be useful to refer to the internal political developments in this State. 
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It has already been explained (pp. 234-35-, ante) how from the beginning 
flaking of iht State it Was declared by the Government of India that, not- 
ronsfxfutlon. withstanding the accession of the State of Jammu & 

Kashmir to India by the then Ruler, the future consti- 
tution of the State as well as its relalionship with India were to be finally 
Jetermined by an elected Constituent Assembly of the State. With these 
objects in view, the people of the Slate elected a sovereign Constituent Assembly 
which met for the first time on October 31. 1951. 

The Constitution (Application to Jamtnu & Kashmir) Order, 1954, which 
settled the constitutional relationship of the Stale of Jammu & Kashmir, did 
not disturb the previous assurances as regards the framing of the interna! 
constitution of the State by its own people. While the Constitution of the 
other Part B States was laid down in Pan VH of the Constitution of India (as 
promulgated in 1950), the State Constitution of Jammu & Kashmir was to 
be framed by the Constituent Assembly of that State- In other words, the 
provisions governing the Executive, Legislature and Judiciary of the State of 
Jammu & Kashmir were to be found in the Constitution drawn up by the 
people of the State and the corresponding provisions of the Conslituiionxif 
India were not applicable to that State. 

The first official act of the Constituent Assembly of the State was to 
put an end to the hereditary princely rule of the Maharaja. It was one of 
(he conditions of (he acceptance of the accession by the Government of India 
that the Maharaja would introduce popular government m the Stale. In 
pursuance of this understanding, immediately after the Accession, the Mahariya 
invited Sheikh Mohammad Abdullah, President of the All Jammu & Kashmir 
National Conference, to form an interim Government, and to carry on the 
administration of the State. The iaterim Government later changed into a 
full-fledged Cabinet, with Sheikh Abdullah as the first Prime Minister. The 
Abdullah Cabinet, however, would not rest content with anything short of the 
abdication of the ruling Maharaja Sri Han Singh. In June 1949, thus, 
Maharaja Hari Singh was obliged to abdicate in favour of bis son Yuvaraj 
Karan Singh. The Yuvaraj was later elected by the Constituent Assembly of 
the S(ate(which came into existence on Octobcr3I, l 95 \)tisX^c*Sadar-hRiyasat‘. 
Thus, came to an end the princely rule in the State of Jammu & Kashmir and 
the head of the Stale was henceforth to be an elected person. The Govern- 
ment of India accepted this position by nuking a Declaration of the President 
under Art. 370 (3) oftheCoiistitution(J5th November, 1952) to the effect that 
for the purposes of the Constitution, ‘Government’ of the Slate of Jammu 
& Kashmir — 

“meinslbc^noafortheUrnebeinsref-osaaedbyihcPiesideal on ihe fccomnicn- 
dalionofllicLceislaliveAsserablyfor iheStaleas Jammu andJ^hmir. 

aclm; on Iheadvicc of Ihc Council ofMinistcn of Ihe State for the time being in onice. ’ 

We have already seen that in February, 1954, theConstitucnlAswrably 
of Jammu & Kashmir ratified the State's accession to India, thus fulfilling the 
moral assurance giv en in this behalf by Ihc Government of India, and also that 
this act of the Constituent Assembly was followed up by the promulgation 
by the President of India of the Constitu(ion<AppUcation to Jammu & Kashmir) 
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Order 1954, placing on a final footing the applicability of the provisions of the 
Constitution of India governing the relationship between the Union and this 

The making of the State Constitution for the internal governance of the 
State was now the only task left to the Constituent Assembly. As early as 
November, 1951, the Constituent Assembly had made the Jammu & Kashmir 
Constitution (Amendment) Act, which gave legal recognition to the transfer 
of power from the hereditary' Maharaja to the popular government headed by 
an elected Sadar-i-Riyasat. For the making of the permanent Constitution of 
the State, the Constituent Assembly set up several Committees and in October, 
1956, the Drafting Committee presented the Draft Constitution, which after 
discussion, was finally adopted on November 17, 1957, and given effect to from 
Jammy 26, 1957. The State of Jammu & Kashmir thus acquired the distinction 
of having a separate Constitution for the administration of the State, in place 
of the provisions of Part VI of the Constitution of India which govern all the 
other Stales of the Union.^ 

Important provisions , The more important provisions of the State 

of the State Consti- Constitution of Jammu & Kashmir are as follows: 
tution* The Constitution declares the State of Jammu 

and Kashmir to be “an integral part of Union of India”. 

The territory of the State will comprise all the territories which, on 
August 15, 1947, were under the sovereignty or suzerainty of the Ruler of the 
State (i.e., including the Pakistan-occupied area of Jammu & Kashmir), This 
provision is immune from amendment. 

The executive and legislative power of the Slate will extend to all matters 
except those v/ith respect to which Parliament has powers to make laws for 
the State under the provisions of the Constitution of India. 

The Directive Principles of the Constitution lay down that the prime 
object of the State should be the promotion of the welfare of the mass of the 
people by establishing and preserving a socialist order of society wherein all 
exploitation of man has been abolished and wherein justice — social, econorhic 
and political— shall infbrm all the institutions of national life. 

Every person who is, or is deemed to be, a citizen of India shall be a 
permanent resident of the State, if on the 14th of May, 1954, he was a State 
subject of Class I or Class II, or, having lawfully acquired immovable property 
in the State, he has been ordinarily resident in the State for not less than 10 
years prior to that date. Any person who, before the fourteenth day of May, 
1954, was a State subject of Class I or of Class II and who, having migrated 
after the first day of March, 1947, to the territory now included in Pakistan, 
returns to the State under a permit for resettlement in the State or for perma- 
nent return issued by or under the authority or any law made by the State 
Legislature will on such return be a permanent resident of the State. The perma- 
nent residents will have all rights guaranteed to them under the Constitution 
of India. 

Under the original Constitution of Jammu & Kashmir, there was a 
f between this state and the other States of India as regards the head 
o t e State Government. Wiiile in the rest of India, the head of the State 
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Executive was called ‘Governor’ and he is appointed by the President fAns. 
152, I55j, the Executive head of the Slate of J. & K. was called SaJur-i- 
Ro-asat and he was to be elected by the State Legislative Assembly. This 
iDomaly has, however, been removed by the Constitution of Jammu & Kashmir 
(6ih Amendment) Act, 1965, as a result of which the nomenclature has been 
changed from Sadar-i-Ri)asat to ‘Goveraoc' and he is to be 'appointed by the 
President under his hand andAeal’ as in other states fArt. 155] In the result, 
there is now no differences on'tkis pointy between Jammu & Kashmir and other 
States. As in other Slates, the executive power of the State will be vested in 
the Governor and shall be exercised by him with the advice of the Council of 
Ministers. The Governor will hold office for a term of five jears. The 
Council of Ministers will be collectively responsible to the Legislative Assembly. 
The Prime Minister will be the head of Council of Ministers. 

The Legislature of the State will consist of the Governor and two 
Houses, fo be known respectively as the Legislative Assembly and the Legis* 
laliv’e Council. The Legislative Assembly will consist of one hundred members 
chosen by direct election from territorial constituencies in the State. Twenty- 
five scats in the Legislative Assembly will remain vacant to be filled by repre- 
sentatives of people living in Pakistan-occupied areas of the State. The 
Legislative CouncD will consist of 36 members Eleven members will be 
elected by the members of the Legislative Assembly from amongst persons who 
are residents of the Provinces of Kashmir, provided that of the members so 
elected at least one shall be a resident of Tehsil Ladakh and at least one a 
resident ofTehsil Kargil, the two outlying areas of the State. Eleven members 
will be elected by the members of the Legislative Assembly from amongst 
persons who are residents of the Jammu Province. Of the remairuDg 14 
members, 6 will be elected by various electorates, such as municipal councils, 
educational institutions, etc., 2 will be elected by Panchayats and such other 
local bodies and fiwUl be nominated by the Governor. 

The High Court of the State will consist of a Chief Justice and two or 
more than two Judges. Every Judge of the High Court will be appointed by 
the President after consultatiou with the Chief Justice of India and the 
Governor, and la the case of appointment of a Judge other than the Chief 
Jnstice. the Chief Justice of the High Court. 

There w’iJ) be a JhibJic Service Commission for the Stale. The Com- 
mission along with its Chairman will be appointed by the Governor. 

Every member of the civil service or one holding a civil post will hold 
office under the pleasure of the fiovemor 

The official language of the State will be Urdu, but English will, unless 
the Legislature by law otherwise provides, continue to be used for all official 
purposes of the State. 

The State Constitution may be amended by introducing a Bill in the 
Legislative Assembly and getting it passed in each House by a majority of 
not less than two-tWrds of the total membership of that House. But no Bill 
or amendment seeking to make any change in the provisions relating to the 
relationship of the State with the Union of India, the extent of executive and 
legislative powers of the State or the provisions of the Constitution of India 
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applicable in relation to the State shall be introduced or moved in either 


as 


House of the Legislature. 

A personal reference to Sheikh Abdullah has now to be made in order to 
appreciate the changes made in tire year 1975 in the constitutional relationship 
between the Union of India and the State of Jammu & Kashmir. Notwith- 
standing tlie liberal measures introduced in the State by the adoption of a 
separate State Constitution,— the office of the head of the State being founded 
on election and his obligation to act on the advice of a Council of Ministers 
responsible to the State Legislature, tlic pro-Pakistani elements in Jammu & 
Kashmir continued their agitation for the holding of a plebiscite to finally 
determine whether the State should accede to India or Pakistan and there were 
violent incidents initiated by the ‘Plebiscite Front’, — 
Indira - AMultah pro-Pakistani party which had been formed with 

the avowed object of secession from India. Sheikh 
Abdullah got involved in these anti-Indian movements and went on criticising 
the Indian policy towards the State, as a result of which he had to be placed 
under preventive detention in 1955. After a short release in 1964 on the 
profession of a changed attitude, he again went wrong, so that he was again 
detained in 1965 under the D.T.R., and eventually externed from the Stale in 
1971. This was followed by aperiod of blowing hot and cold, leading to a series 
of negotiations between the representatives of India and the Plebiscite Front, 
an agreement was eventually reached and announced, on February 24,. 1975.® 
The net political result of this Agreement was that the demand for 
plebiscite was abandoned by Abdullah and his followers and, on the other 
hand, it was agreed that the special status of the State of Jammu & Kashmir 
would continue to remain under the provisions of Art. 370 of the Constitution 
of India, which was described as a ‘temporary’ measure, in the original Consti- 
tution. A halt was, thus, cried to the progress of integration of this State 
with the Union of India, which had started in 1954, by giving larger autonomy 
to the State Assembly in certain mattcjs. 

It should, however, be mentioned that owing to differences over matters 
arising out of the Agreement, it has tiot been implemented by issuing a fresh 
Presiaential Order under Art. 370, by the lime (January, 1981) when these 
pages arc going to Press. On the other hand, the situation has been muddled by 
Sheikh Abdullah’s relapse to his threat of secession on the ground that he 
apprehended that the new Janata Government of the Union planned a repeal 
of Art. 370, which ensured the separate status of Jammu & Kashmir. His 
followers resorted to violence on the eve of the State elections in June, 1977. 

The salient features of the constitutional position of the Slate of Jammu 
& Kashmir in relation to the Union, as modified up-to-date, may now be 
summarised. 

of Parliament. ThcjurisdiclionofParliament in relation 
to Jammu & Kashmir shall be confined to the matters enumerated in the Union 
RecapitulaHon of the ^Ed the Concurrent List,® subject to certain modifi- 

cations, while it shall have no jurisdiction as regards 
most the matters enumerated in the Concurrent List. 

hile in relation to the other States, the residuary power 
of legislation belongs to Parliament, in the case of Jammu 


Constitntionnl posi- 
tion of Jammu & 
Kashmir vis-a-vis the 
Union. 
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Sc Kashmir, the residuary power shall belong to the Legislature of that State, 
excepting certain matters, specified in 1969, for which Parliament shall have 
exclusive power, c.g. prevention of activities relating to cession or secession, or 
disrupting the sovereignty or integrity of India. Nor can the jurisdiction of 
Parliament be extended in the national interest as declared by a resolution 
of the Council of States under Art. 249. The power to legislate with respect 
to preventive detention in Jammu &. Kashmir, under Art. 22 (7), shall belong 
to the Legislature ofthe State instead of Parliament, so that no law of preventive 
detention made by Parliament will extend to that State. 

(b) Autonomy of the StaU in Cortaia hfatters. The plenary power of 
the Indian Parliament is also curbed in certain other matters, with respect 
to which Parliament cannot make any law without the consent ofthe Legislature 
of the State of Jammu & Kashmir, where that State is to be affected by such 
legislation, e.g., (i) alteration of the name or temtones of the Stale, (ii) inter- 
national treaty or agreement affecting the disposition of any part ofthe territory 
of the State. 

Similar fetters have been imposed upon the executive power of the Union 
to safeguard the autonomy of the Slate of Jammu & Kashmir, a privilege 
which is not enjoyed by the other States of the Union. Thus, 

(i) No Proclamation of Emergency made by the President under Art. 352 
on the ground of disturbance shall have effect m the Slate of Jammu 
& Kashmir, without the concuffencc of the Government of the State 

(ii) Similarty, no decision afTecling (he disposition of the State can be 
made by the Government of India, without the consent of the Government 
of the State. 

(it) The Union shall have no power to suspend the Consliiuiion of the 
State on the ground of failure to comply with the directions giv en by the Union 
under Art. 365. 

In the event of a breakdown of the conslitufiona! machinery as provided 
by the State Constitution, it ts the Governor who shall have ibe power, 
with the concurrence of the President, to assume to himself all or any of the 
functions ofthe Government of the Slate, except those of the High Court. 

(iv) The Union shall have no powerto make a Proclamation of Financial 
Emergency with respect to the Stale of Jammu & Kashmir under Art 360. 

In other words, the federal relationship between the Union and the State 
of Jammu & Kashmir respects ‘State rights’ more than in the case of the other 
States ofthe Union. 

(c) fu/uiamcnlaf Rig/iis and the Directive Principles. The provisions of 
Part IV ofthe Constitution of India relating to the Directive Principles of State 
Policy do not apply to the State of Jammu & Kashmir. The provisions of 
Art. 19 are subject to special restrictions for a period of 25 years. Special 
rights as regards employment, acquisition of properly and settlement have 
been conferred on ‘permanent residents’ of the State, by inserting a nev> 
Art. 35A. 

(d) Separate Constitution for the State. While the constitution for any 
of the other States of the Union of India is laid down in Part VI of the Osns- 
titution of India, the State of Jammu & Kashmir has its own Constitution 
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(made by a separate Constituent Assembly and promulgated in 1957).’ 

(e) Procedure for Amendment of State Constitution. As already stated, 
the provisions of Art. 368 of the Constitution of India are not applicable for 
the amendment of the State Constitution of Jammu & Kashmir. While an 
Act of Parliament is required for the amendment of any of the provisions of 
the Constitution of India, the provisions of the State Constitution of Jammu & 
Kashmir (excepting those relating to the relationship of the State with the 
Union of India) may be amended by an Act of the Legislative Assembly of the 
State, passed by a majority of not less than two-thirds of its membership; but 
if such amendment seeks to affect the Governor or the Election Commission, 
it shall have no effect unless the law is reserved for the consideration of the 
President and receives his assent. 

It is also to be noted that no amendment of the Constitution of India 
shall extend to Jammu & Kashmir unless it is so extended by an Order of the 
President under Art. 370 (1). 

(f) Other Jurisdictions. By amendments of the Constitution Order, 
the jurisdictions of the Comptroller and Auditor-General, of the Election 
Commission, and the Special Leave Jurisdiction of the Supreme Court have 
been extended to the State of Jammu & Kashmir. 
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PART IV Administration of 
Union Territories 
and Special Areas 




ADMINISTRATION OF UNION 
TERRITORIES AND ACQUIRED 
TERRITORIES 


As Stated earlier, in the original Coa5tih]tioQofl949, States were divided 
Gfnesls of Valoa into three categories and included in Parts A, B and C 
Twriforte*.- of the First Schedule of the Constitution. 


Part C States were 10 in number, namely,— Ajmer, Bhopal, Bilaspur, 
Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, Tripura and Vindhya 
Pradesh. Of these, Himachal Pradesh, Bhopal, Bilaspur, Kutch, Manipur, 
Tripura and Vindhya Pradesh had been formed by the integration of some of 
the smaller Indian States. The remaining States of Ajmer, Coorg and Delhi 
were Chief Commissioner’s Provinces under the Govemment of India Acts, 
1919 and 1955, and were thus administered by the Centre even from before 
the Constitotioo. 

The special feature of these Part C States was that they were administered 
by the President through a Chief Commissioner or a Lieulenant-Govemor, 
acting as his agent. Parliament had legislative power relating to cay subject as 
regards the Part C States, but the Constitution empowered Parliament to create 
a Legislature as well as a Council of Advisers or Ministers for a Part C State. 
In exercise of this power. Parliament enacted the Government of Part estates 
Act, 1951, by which a Council of Advisers or Ministers K'as set up in each 
Part C State, to advise the Chief Commissioner, under the overall control of 
the President, and also a Legislative Assembly to function as the Legislature 
of the State, without derogation to the plenary powers of Parliament. 

In place of these Part C States, the Constitution (7th Amendment) Act, 
1955 substituted the category of ’Uaion Territories’ which are also similarly 
administered by the Union. As a result of the reorganisation of the States 
by the States Reorganisation Act, 1955, the Part C States of Ajmer, Bhopal, 
Coorg, Kutch and Vindhya Pradesh were merged into other adjoining 


Slates. 

The list of Union Territories, accordingly, included the remaining Part C 
Slates of Delhi; Himachal Pradesh* (which included Bilaspur); Manipur; and 
Tripura.* To these were added the Andaman and 
UaloB TmtiorlM. Nicobar Islands; and the Laccadive and Amindivi Islands. 

Under the original Constitution, the Andaman and Nicobar Islands were 
included in Part D of the First Schedule. The Laccadive, Minicoy and 
Amindivi Islands (renamed *Laksftadiveep' in 1973), on the other handj^re 


246 


UOTlODUCriON TO THE CONSTITimON OF INDIA. 


included in the territory' of the State of Madras. The States Reorganisation 
Act and the Constitution {7th Amendment) Act, 1956 abolished Part D of 
the First Schedule and constituted it a separate Union Territory. 

By the Constitution (Tenth, Twelfth, Fourteenth and T%yenty-seventh) 
Amendment .Acts, the following have been added to the list of Union 
Territories; 

(a) Dadra & Nagar Haveli; 

(b) Goa, Daman and Diu; 

(c) Pondicherry; 

(d) Chandigarh; 

(e) Mizoram; 

(f) Arunachal Pradesh. 

Since some of the erstwhile Union Territories (Himachal Pradesh,^ 
Manipur and Tripura^) have, in 1970-71, been lifted up into the category 
of ‘States’, the number of Union Territories is,- at the end • of June, 
1977, nine. 

’ Though all these Union- Territories belong to one categoiys there are 
some differences in the actual system of administration as between the several 
Union Territories owing to the provisions of the Constitution as well as of 
Acts of Parliament which have been made in pursuance of the Constitution 
provisions. 

Art. 239 (1) provides that save as otherrsdse provided by Parliament 
by law', every Union Territory shall be administered by 
Admiarstrator. President acting, to such extent as he thinks fit, 

through an Administrator to be appointed by him with such designation as 
he may specify.' Instead of appointing an Administrator from outside, the 
President may appoint the Governor of a State as the Administrator of an 
adjoining Union Territor}’; and where a Governor is so appointed, he shall 
exercise his functions as such Administrator independently of his Council 
of Ministers [Art. 239 (2)]. 

All the Union Territories are thus administered by an administrator 
as the agent of the President and not by a Governor acting as the head of 
a State, 

In 1962, however, Art. 239A (amended by the 37th Amendment, 1974) 
was introduced in the Constitution, by the 14th Amendment Act. to 
Provision for . Legis- empower Parliament to create a Legislature or Council 
latire Assembly and of Ministers or both for the Union Territories of Goa, 
Council of Ministere. Daman & Diu, Pondicherr}', Mizoram and Arunachal 
Pradesh. By virtue of this power. Parliament has enacted the Government - 
of Union Territories Act, 1963, providing for a Legislative Assembly as 
well as a Council of Ministers to advise the Administrator, in each of these 
States. 

Parliament has exclusive legislative power over a Union Territor>’, 
Legislative Power. including matters which are enumeiated in the State 
^i®i (Art. 246 (4)]. But so far as the two aroups of 
Island Territories; Dadra and Nagar Haveli; Goa, Daman and Diu; Pondi- 
cherry; Mizoram and Arunachal Pradesh are concerned, the President 



AD^^^^yrRAT10^^ of union TFBRnORIES AND ACQUIRED TERRITORIES 247 


President’s Power jo 
make Regulations as 
regards the Andaman 
& Nicobar Islands; 
Laccadire and oUier 
Isbods. 


has got a legislative power, namely, to make regulations for the peace, progress 
and good government of these Territories. This povser 
of the President overrides the legislatis-e power of Par- 
liament inasmuch as a regulation made by the President 
as regards these Territories may repeal or amend any 
Act of Parliament which is for the time being applicable 
to the Union Territory [Art. 240 (2)J But the President’s 
power to make regulations shall remain suspended wfiife the Legislative Assem- 
bly is functioning in any of these Stales,— lo be revived as soon as such Legis- 
lature is dissolved or suspended. 

Parliament may by law constitute a High Court for a Union Territory 
or declare any court in any such Territory to be a High Court for all or any 
of the purposes of this Constitution [Art.24t]. Until such legislation is made 
the existing High Courts relating to such territories shall 
continue to exercise their jurisdiction. In the result, the 
Punjab and Haryana High Court acts as the High 
Court of Chandigarh; the Lakshdwefp is under the jurisdiction of the 
Kerala High Court; the Calcutta High Court has got jurisdiction over the 
Andaman and Nicobar Islands {vnfe Table XVij. the Madras High Court has 
jurisdiction over Pondicherry, the Bombay High Court over Dadra and Nagar 
Haveli; and the Gauhatt High Court (Assam) over Mizoram and Arunachal 
Pradesh- The Territory of Goa, Daman and Diu has a Judicial Commissioner 
(vide Table XV) who has the powers of a High Court for certain purposes, 
according to the provisions of the judicial Commissioner’s Courts (Declaration 
as High Courts) Act, 1950. Delhi has a separate High Court of its own since 
1966. 


Union Tmiforics. 


There are no separate provisions in the Constitution relating to the 
administration of Acquired Territories but the provisions relating to Union 
Territories will extend by virtue- of the definition of ‘Union Temioiy’ [Art. 
366 (30)], as including “any other territory comprised within the territory of 
-r !♦ « India but not specified in that Schedule.” Thus, the 
ego err or«. -pgrruofy Pondicherry, Karaikal, Yanam and Mahe, 
was being administered by the President of India through a Chief Com- 
missioner until it was made a Union Territory, in 1962. Parliament has plenary 
power of legislation regarding such icmtory as in the case of the Union 
Territories (Art. 246 (4)]. 
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ADMINISTRATION OF SCHEDULED 
AND TRIBAL AREAS 


The Constitution makes special provisions for the administration of 
certain areas called ‘Scheduled Areas’ in States other than Assam or Meghalaya 
even though such areas are situated within a State or Union Territory 
[Art. 244 (1)], presumably because of the backwardness of the people of these 
Areas. Subject to legislation by Parliament, the power to declare any area as a 
‘Scheduled Area’ is given to the President [Fifth Schedule, paras, 6-7], and the 
President has made the Scheduled Areas Order, 1950, 
Schednled Areas. pursuance of this power. These are Areas inhabited 

by Tribes specified as ‘Scheduled Tribes’, in States other than Assam or 
Meghalaya.^ Special provisions for the administration of such Areas are given 
in the Fifth Schedule. 

The Tribal Areas in the States of Assam, and Meghalaya and the 
Union Territory of Mizoram are separately dealt with 
Tribal Areas. and provisions for their administration 

are to be found in the Sixth Schedule to the Constitution. 

The systems of administration under the Fifth and Sixth Schedules may 
be summarised as follows: 

I. The Fifth Schedule of the Constitution deals with the administration 
Administration of Sche- control of Scheduled Areas as well as of Scheduled 
doled Areas in States Tribes in States other than Assam and Meghalaya. The 
other than Assam main features of the admim’stration provided in this 
and Meghalaya. Schedule are as follows: 

The executive power of the Union shall extend to giving directions to 
the respective States regarding the admim’stration of the Scheduled Areas 
[Sch. V, para. 3], The Governors of the States in which there are ‘Scheduled 
Areas'^ have to submit reports to the President regarding the administration 
of such Areas, annually or whenever so required by the President [Sch. V, 
para. 3]. Tribes Advisory Councils are to be constituted to give advice on 
such matters as welfare and advancement of the Scheduled Tribes in the States 
as may be referred to them by the Governor [Sch. V, para. 4]. 

The Governor is authorised to direct that any particular Act of Parliament 
or of the Legislature of the State shall not apply to a Scheduled Area or shall 
apply, only subject to exceptions or modifications. -The Governor is also 
authorised to make regulations to prohibit or restrict the transfer of land by, 
or among members of, the Scheduled Tribes, regulate the allotment of land, and 
regulate the business of money-lending. All such regulations made by the 
^vernor must have the assent of the President [Sch. V. para. 5]. 
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The foregoing provisions of the Constifuiion relating to the administration 
3f the Scheduled Areas and Tribes may be altered by Parliament by ordinary 
egislaiion, without being required to go through the formalities relating to 
:he amendment of the Constitution [Sch. V, para. 7 (2)J. 

The Constitution provides for the appointment of a'Commission to report 
an the administration of the Scheduled Areas and the welfare of the Scheduled 
fribes in the States. The President may appoint such Commission at any 
!ime, but the appointment of such Commission at the end of lO^ears from 
:he commencement of the Constitution is obligatory [Art. 339 (1)). A Com- 
mission was accordingly appointed (with Shri Dhcbar as Chairman) in 1960 
md it submitted its report to the President towards the end of 1961. 

II. The Tribal Areas in Assam and A/egftahya arc specified in the Table 
. appended to the Sixth Schedule (para. 20) in the Consti- 
tution.which has undergone several amendments. Orici* 
ind Mizoram. nally, it consisted of Iwo Parts, A and P But since the 

creation of the Slates of Nagaland, and the Union Tern- 
;orics of Mizoram and Arunachaf Pradesh, the Table (as amended in 1972) 
ncludes 8 areas, in three Parts: 

Parti— 1. The North Kachar Hills District; 2. The Mikir Hills District 
[in Assam). 

Part 11— I. The Khasi Hills District; 2. The Jaimia Hills District; 
1. The Garo Hills District (in Meghalaya) 

Part III— I. The Chakma District; 2. The Lakher District; 3. The 
Pawi District (in Mizoram). 

While the administration of Scheduled Areas in States other than Assam 
ind Meghalaya is dealt wiih in Sch. V, the 6lh Sch. deals with the tribal areas 
n Assam and Meghalaya, as well as the Union Teixitory of Mizoram. 

These Tribal Areas are to be administered as autonomous districts, 
rhese autonomous districts are nof outside the executive authority of the 
jovernment of Assam but provision is made for the creation of District Councils 
ind Regional Councils for the exercise of certain legislative and judicial 
1‘unctions. These Councils arc primarily representative bodies and they have 
jot the power of law-making in certain specified fields such as management of 
i forest other than a reserved forest, inheritance of property, marriage and social 
:ustoms, and the Governor may also confer upon these Councils the power to 
:ry certain suits or offences. These Councils have also the power to assess 
ind collect land revenue and to impose certain specified taxes. The laws 
nadc by the Councils shall have, however, no clTcct unless assented to by the 
Governor. 

With respect to the matters over which the District and Regional 
Councils arc thus empowered to make laws. Acts of the Assam Legislature 
ihall not extend to such Areas urdcss the relevant District Council so directs 
ay public notification. As regards other matters, the Governor of Assam 
nay direct that an Act of Parliament or of the Legislature of Assam shall not 
ipply to an autonomous district or shall apply only subject to exceptions or 
modifications as he may specify in his notification. . . , ' 

These Councils shall also possess judicial power, civil and criminal. 
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subject to the jurisdiction of the High Court as the Governor may from time to 
time specify. 

Tljc Scheduic also contains ceitain transitional provisions regarding the 
Mizo District where the District Council has been abolished on the formation 
of the Union Territory of Mizoram. 

REFERENCE 
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ORGANISATION OF THE JUDICIARY 
IN GENERAL 


It has already been pointed out (p. 54, ante), that notwithstanding the 
1 nr r ®doption of a federal system, the Constitution of India 
of Jodtdai provided for a double system of Courts as in the 

p<nrcn. United States. Under our Constitution there is a single 

integrated system of Courts for the Union as well as 
the States which administer both Union and State laws, and at the head of 
the entire system stands the Supreme Court of India. Below the Supreme 
Court stand the High Courts of the different States and under each High Court 
there is a hierarchy of other Courts which arc referred to in the Constitution 
as 'subordinate courts*, i.e., courts subordinate to and under the control of 
the High Court (Arts. 23J-2371. 

llie organisation of the subordinate judiciary varies slightly from State 
to State, but the essential features may be explained with reference to 
'Table XV, past, which has been drawn with reference to the system obtaining 
in the majority of the States. 

At the lowest stage, (he (wo branches of justice,— ^iviJ and crimiaai,— ^re 
The blerarcby ef bifurcated. The Union Courts and the Bench Courts, 
Ctwrts. constituted under the Village Self-Government Acts, 

which constituted the lowest civil and criminal Courts respectively, have been 
substituted byPanchayat Courts set up undcrpost-Constjtution State legislation. 
The Panchayat Courts also functioo on two sides, civil and criminal, under 
various indigenous names, such as the Nyaya Panchayat, Panchayat Adaiat, 
Cram Kutchery. and the like. In some States the Panchayat Courts, in respect 
of petty cases, are the Criminal Courts of the lowest jurisdiction.* 

The Muasiff’s Courts arc the next higher Civil Courts, having jurisdiction 
over claims up to Rs. 1,000 to Rs. 5,000 Or* some specially empowered 
cases). Above the Munsifls are Subordinate Judges who have got unlimited 
pecuniary jurisdiction over civil suits and hear first appeals from the judgments 
of MuosifTs. The District Judge heart fint appeals from the decisions of 
Subordinate Judges and also from the Munsifls (unless they are transferred 
to a Subordluate Judge) and himself possesses unlimited original jurisdict/i^ 
both civil and criminal. Suits of a small value arc tried by the Provincial 
Small Causes Courts. 

The District Judge is the highest Judicial authority (civil and criminal) 
in the district. H- hears appeals from the decisions of the superior Magistrates 
and also tries the more serious crimina] cases, known as the Sessions cases. 

235 
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A Subordinate Judge is sometimes vested also with the posvers of an Assistant 
Sessions Judge, in which case he combines in his hands both civil and criminal 
powers like a District Judge.^ 

Since the enactment of the Criminal Procedure Code, 1973, the trial of 
criminal eases is done exclusively by ‘Judicial Magistrates’, except in Jammu 
<S; Kashmir and Nagaland, to which that Code docs not apply. The Chief 
Judicial Magistrate is the head of the Criminal Courts within the district. In 
Calcutta and other ‘metropolitan areas’, there are Metropolitan Magistrates.* 
Tlic Judicial and Metropolitan Magistrates, discharging judicial Inunctions, 
under the administrative control of the State High Court, arc to be distinguished 
from Executive .Magistrates who discharge the executive function of maintaining 
1.1W and order, under the control of the State Government. 

There arc special arrangements for civil judicial administration in the 
‘Presidency towns’, which are now called ‘metropolitan areas’. The Original 
Side of the High Court at Calcutta tries the bigger civil suits arising within 
the area of the Presidency town. Suits of lower value within the City arc 
tried by the City Civil Court and the Presidency Small Causes Court, But 
the Original Criminal jurisdiction of ail High Courts, including Calcutta, has 
been taken aw-ay by the Criminal Procedure Code, 1973.* 

The High Court is the supreme judicial tribunal of the State, — having 
both Original and Appellate jurisdiction. It exercises appellate jurisdiction 
over the District and Sessions Judge, the Presidency Magistrates and the 
Original Side of the High Court itself (where the Original Side still continues). 
There is a High Court for each of the States, except Manipur, Mcghaldya, 
Tripura and Nagaland which have the High Court of Assam (at Gauhati") as 
their common High Court; and Haryana, which has a common High Court 
{at Cluandigarh) with Punjab. 

As regards the judiciary in Union Territories, sec p, 245, ante, under 
‘Union Territories’. 

The Supreme Court has appellate jurisdiction over the High Courts 
and is the highest tribunal of the land. The Supreme Court also possesses 
original and advisory jurisdictions which will be fully explained hereafter. 
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THE-SUPREME COURT 


Parliament has the p ower to m ake laws _rcgtilating the constitution, 
Constihitloa of the o rganisa tion^ ju risdicti on and powers of the Supreme 


^Sopreme Coart. 


Court. Subject to sucK"JegislatioQ, the Supreme Court 
consists of the Chief Justice of Indi a and not jnorc than 
s eventeen^ other j'udges [Art. 124). 

Besides, the CWcf Justice of Indiahas thepower, with the previous consent 
of the PresidentiJo_requcsLa jctifcdJSuprcme Co_urU[udgeJo„actas a Judg^f 
t he Su preme Court for a temporary period. Similarly, a High Court Judge 
may_be appoTnJed ^ hoc Judge of tKe*Su^emc Court for a temporary period 
if there is a lack of quorum o f the permanent Judges [Arts. 127-128]. 

Every^udge of the Supreme Court shall be appoint ed by t he Presi dent 
of India, The President shall, in Hus matter, consuU 
Appointment of Judges. persons besides taking the advice of his Ministers 

In the matter of a ppointment of th e Chief Justice of Jndia,.he shall consult 
suc h.Jud ges.ofthe.Supfeme.Court andpf the High Courts as he may deem neces- 


ment of Judges by the Executive — by providing that the Executive should con- 
sult members of the Judiciary itself, who are wcU-qualified to give their opinion 
in this matter.* 

A person shall not be quaU6ed for appointment as a Judge of the Supreme 

Qaallflcslioos for ip- , 

^polntmest as Judge. 

of 3 _High Xk)urt.(or, 
years [Apt. 124 (3)]. 

■ • ' .-.......'i tr.. — T..4». «f.».-c.i.5rcme 

. • inted, 

^Teoare ■ - j,n 

the happening of any one of the following contingencies (other than death): 

^ .. • ... -j’/’c Viv writing 

addressed ■ upon 

an address ■ ^ ' Houm 

of Parliament (viz., a majority of the total membership of that House and 
by majority of not less than two-thirds of the members of that House present 
and voting). 


2iS 
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The onlj" grounds upon which such removal may take place are (1) ‘proved 

TT.isbchaviour’ and (2) ‘incapacity’ [Art. 124 (4)]. 

A Judge of the Supreme Court gets a salary pj; Rs. 4,000 per mensem and 
SaUri«, etc. " the H?? of an official residence free of rent. The salary 

of the Chief Justice is ,Rs. , 5,000. /• ''' - ■ ■'‘- 

iRdcpwdeece of Sup- independence of the Judges of the Supreme 

rnric Court JotJets, Court is sought to be secured by the Constitution in a 
htm sfcorrd, number of ways: 

(a) Though the appointing authority is the President, acting with the 
advice of his Council of Ministers, tht^appointment of a Suprcine, Court Judge 
has been listed from the realm of pure politics by requiring the President to 


consult the Chief Justice of India in the matter.* 

(b) By laying down that a Judge of 4hc. Supreme Court. shall not be 
removed by the President, except on a joint address by both Houses of Par- 
liament (supported by a majority of the total membership and a majority of 
not less than iwo-lhirds of the members present and voting, in each House), 
on ground of proved misbehaviour or incapacity of the Judge in question 


[Art. 124 (4)]. 

This provision is similar to the rule prevailing in England since the Act 
of Settlement, 1701, to the effect that though Judges of the Superior Courts 
arc appointed by the Crown, they do not hold office during his pleasure, but 
hold their office ‘on good behaviour’ and the Crown may remove them only 
upon a joint address from both Houses of Parliament, 

(c) By fixing the salaries of the Judges by the Constitution and provid- 
ing that though the allowances, leave and pension may be dctcrniincd by law 
made by Parliament, these shall not be varied to the disadvantage of a Judge 
during his term of office. In other words, he will not be affected adversely by 
any changes m.ade by law since his appointment [Art. 125 (2)]. 

But it will be competent for the President to override this guarantee, 
under a Proclamation of ‘Financial Emergency' [Art. 360 ( 4 ) (b)]. 

(d) By providing that the administrative expenses of the Supreme Court, 

the salaries and allowances, etc,, of the Judges as well as of the staff of the 
Supreme Court shall be ‘charged upon the revenues of India’,’ i.c., sl^l not 
be subject to vote in Parliament [Art. 146 (3)]. ' 

(e) By forbidding the discussion of the conduct of a Judge of the Supreme 
Court (or of a High Court) in Parliament, except upon a motion for an address 
to the President for the removal of the Judge [Art. 121]. 

(f) By laying down that after retirement, a Judge of the Supreme Court 

shall not plead or act in any Court or before any authority within the territory 
of India.* (Art. 124 (7)]. ' 

[ft is to be noted that there arc analogous provisions in the ease of High 
Court Judges: sec Chap. 20, post.] 

It h?.s been rightly said that the jurisdiction and powers of our Supreme 
Pwi'.ioa cf tb* Court arc in their nature and extent wider than those 

Coen Kvier exercised by the highest Court of any other country.* 

jt jj at once a federal Court, a Court of appeal and a 
of (he Constitution, and the law declared by it. in the cxercisc"of any 
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of Its jurisdictions under.lhe.Cpmriturion, is binding on all other Courts within 
the territory of India [Art. 141]. 

Compared wtth the Ame- Our Supreme Court possesses larger powers* than 
rlan Sopreme Court. . the American Supreme 0)urt in several respects— 

Firstly, the American Supreme Court’s appellate jurisdiction is confined 
to cases arising out of the federal relationship or those relating to the 
constitutional validity of laws and treaties. But our Supreme Court is not only 
a federal court and a guardian of the Constitution, but also the highest court 
of appeal in the land, relating to civil and criminal cases [Arts. 133-134], 
apart from cases relating to the interpretation of the CoMtitution. 

Secondly, our Supreme Court has an extraordinary power to entertain 
appeal, without any limitation upon its discretion, from the decision not only 
of any court but also of any tribunal within the territory of India [Art. 136]. 
No such power belongs to the American Supreme Court. 

Thirdly, while the American Supreme Court has denied to itself any power 
to advise the Government and confined itself only to the determination of actual 
controversies between parties to a litigation, our Supreme Court is vested by 
the Constitution itself with the power to deliver advisory opinion on any 
question of fact or law tliat may be referred to it by the Resident [Art. 143]. 

Every federal Constitution, whatever the degree of cohesion it aims at, 
involves a distribution of powers between the Union and the units composing 
(0 As a Federal the Union, and both Union and State Governments 
Coat. derive their authority from, and are limited by the 

same Coastitution, In a unitary Constitution, like that of England, the 
local administrative or legislative bodies are mere subordinate bodies 
under the central authority. Hence, there Is no problem of judicially 
determining disputes between the central and local authorities. But in a 
federal Constitution, the powers are dirided behveen the national and State 
Governments, and it becomes necessary that there must be some authority 
to determine disputes between the Union and the States or the Slates inter se 
and to maintain the distribution of powers as made by the Constitution. 

Though our federation is not in the nature of a treaty or compact between 
the component units, there is, nevertheless, a division of legislative as well as 
administrative powers between the Union and the States. Art. 131 of our 
Constitution, therefore, vests the Supreme Court with original and exclusive 
jurisdiction to determine justiciable disputes between the Union and the States 
or between the States inter se.* 

Like the House of Lords in England, the Supreme Court of India is the 
final appellate tribunal of the land, and in some respects, the jurisdiction of 
(U) As * Court of the Supreme Court is even wider than that of the House 
AppMi. of Lords. As regards criminal appeals, an appeal lies 

to the House of Lords only if the Attorney-General certifies that the decision 
of the Court of Criminal Appeal involves a point of law of exceptional public 
importance and that it is desirable in the public interest that a further appeal 
should be brought. But in cases specified in Cls. (n) and (h) of Art, 134 (1) 
of our Constitution (death sentence], an appeal will lie to the Supreme Court 
as of right. 
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As to appeals from High Courts in civil cases, however, the postttoo has 
been altered bv an amendment of Ait. 133 by the Constitution (13th 
Amendment) Act, 1972, which has likened the law to that in England. Cnil 
appeals from the decisions of the Court of Appeal lie to the House of Lords 
only if the Court of Appeal or the House of Lords grants leave to appeal. 
Under ArL 133 (1) of our Constitution as it originally stood, an appeal to 
the Supreme Court lay as of right in cases of higher value (as certified by the 
High Court). But this value test and the categori' of appeal as of right has 
been abolished by the amendment of 1972, under which appeal from the de- 
cision of a High Court in a civil matter will lie to the Supreme Court only if 
the High Court certifies that the case involves ‘a substantial question of law 
of general importance’ and that ‘the said question needs to be decided by 
the Supreme Court’.® 

But the right of the Supreme Court to entertain appeal, by special leave, 
in any cause or matter determined by any Court or tribunal in India, save mili- 
tary tribunals, is unlimited [Art. 136]. 

As agmnst unconstitutional acts of the Executive the jurisdiction of 
(iii) As a Gnarfiaa of ; the Courts is nearly the same under all constitutionar 
the ConsUtation. systems. But not so is the control of the Judiciary 
over the Legislature. 

It is true that there is no express pro\ision in our Constitution empowering 
the Courts to invalidate laws; but the Constitution has imposed definite limita- 
tions upon each of the organs, and any transgression of those limitations would 
make the law^ void. It is for the Courts to decide whether any of the consti- 
tutional limitations has been transgressed or not,* because the Constitution 
is the organic law subject to which ordinary laws are made by the Legislature 
which itself is set up by the Constitution. 

Thus, Art. 13 declares that any law which contravenes any of the pro- 
visions of the Part on Fundamental Rights, shall be void. But, as our Supreme 
Court has observed,® even without the specific provision in Art. 13 (which 
has been inserted only by way of abundant caution), the Court would have the 
powers to declare any enactment which transgresses a fundamental right as 
invalid. 

Suniiarly, Art. 254 says that in case of inconsistencj’ between Union 
and State laws in certain cases, the State law shall be void. 

The limitations imposed by our Constitution upon the powers of Legis- 
latures are— (a) Fundamental rights conferred by Part HI. (b) Lesislarive 
competence, (c) Specific provisions of the Constitution imposing iinfiiadons 
relating to particular matters.'* 

It is clear from the above that (apart from the jurisdiction to issue the 
vvrits to enforce the fundamental rights, which has been explmned earher) 
jurisdiction of the Supreme Court is three-fold: (a) Original; (b) Appellate* 
and (c) yWwori’. ' ' ' 

The Onginal jurisdiction of the Supreme Court is dealt with in 
A. Origjaal jnrisdic- •'^t. 131 of the Constitution. The functions of the Supreme . 

of Supreme Court under Art, 131 are purely of a federal chaiact« 
and are confined to disputes between the Gov^rximem of ’ 
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India and any of the States of the Union, th^Govemment of India and any State 
on one side and wy other State or States on the other side, or bc'twwn two or 
thore States T^grae. In short, these are disputes betw een different units of the 
'federation which will be within the exclusive original jurisdiction of the Supreme 
Court. The Original Jurisdiction of the Supreme Court wHl be exclusive, which 
means that no o the r co urt in jnd ia s hall have the power to entertain any such 
iui t. On tfiTmher hand, the Supreme Court In its origiiuTjurisdiction will not 
be entitled to entertain any suit where both the parties are not units of the fedcra* 
tion. If any suit is brought either against the State or the Government of India 
by a private citizen, that will wot lie within the original jurisdiction of the Supreme 
Court but will be brought m the ordinary courts under the ordinary law.* 

Again, one class of disputes, though of a federal nature, is excluded from 
this original jurisdiction of the Supreme Q>uft, namely, a dispute arising out 
of an y trea ty;, agreement^ covenant, engagement; ‘sanad' or 7olhcr .similar 
ir ^trument which, having been entered into or executed teforc the commence- 
ment^oT this CooTtitution continues in operation after such commencement 
^ wh ich pro^deT thaf the said jurisdiction shall not extend to such a dispute.* 
But these diTpIiles may be referred by the President to the Supreme Court 
for its advisory opinion [see post]. 

It may be noted that until 1962, no suit in the original jurisdiction had 
been decided by the Supreme Court It seems that the disputes, if any, between 
the Union and the units or between the units inter se had so far been settled 
by negotiation or agreement rather than by adjudication. The first suit, 
brought by the State of West Bengal against the Union of Jndia m 1961, to 
declare the unconstilutionality of the Coal Bearing Areas (Actiuisiiion and 


Development) Act, 1957, was dismissed by the Supreme Court * 

The jurisdiction of the Supreme Court to entertain an application under 
. j. Art. 32 for the issue of a constitutional writ for the cn- 

- ''''' forcement of Fundamental Rights (p. 117, ante), is some- 


times treated as an * originar )urtsdiction_o Lthc_Supreme_Court. It is no 
doubt original in the sense that the party aggrieved has the right to directly 
move the Supreme Court by presenting a petition, instead of coming through 
a High Coart by way of appeal. Nevertheless, u should be treated as a separate 
jurisdiction since the dispute in such cases is not between the units of the Union 
but an aggrieved individual and the Government or any of its agencies Hence, 
the jurisdiction under Art. 32 has no analogy to the jurisdiction under Art. 131. 
The Supreme Court is the highest court of appeal fropi all courts m the 

C. AppSaie JurU. territory, of India, the jurisdiction of the Judicial Com- 

dkiion of Supreme mittce of the Privy Council to hear appeals from India 
-Court. having been abolished on the eve of the Constitution. 

Tlic Appellate jurisdiction of the Supreme Court may be divided under three 


ncaos: . . . , 

(i) Cases involving interpretation of the Constitution,— civil, crimina 

or ollicnvise. 

(li) Civil cases, irrespective of any constitutional question. 

"^(iii) Criminal cases, irrespective of any constitutional question. 
'"Apart from appeals to the Supreme Court by special leave of that Court 
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under Art. 136 (see p. 261, 6efou’), an appeal lies to the' Supreme Court from 
any judgment, decree of final order in a civil proceeding of a High Court in 

two classes of cases — . r t i. 

(A) Where the case involves a substantial question of law as to the 

interpretation of the Constitution, an appeal shall lie to the Supreme Court on the 
certificate of the High Court that such a question is involved or on the leave of 
the Supreme Court where the High Court has refused to grant such a certificate 
but the Supreme Court is satisfied that a substantial question of law as to the 
interpretation of the Constitution is involved in the case [Art. 132]. 

(B) In cases where no constitutional question is involved, appeal shall 
lie to the Supreme Court if the High Court certifies that the following conditions 
are satisfied [Art. 133 (1)] — 

(i) that the case involves a substantial question of law ; 

(ii) that in the opinion of the High Court the said question should be 
decided by the Supreme* Court. 

Prior to the Constitution, there was no court of criminal appeal over the 
High Courts. It was only in a limited sphere that the Privy Council entertained 
appeals in criminal cases from the High Courts by special leave but there was 
no appeal as of righlk Art. 134 of the Constitution for the first time provides 
for an appeal to the Supreme Court from any judg- 
Ju) Qiniinai. ment, final order or sentence in a criminal proceeding 

of a High Court, as of right, in two specified classes of cases — 

(a) where ^eHigh Court has.on an appeal reveled an order of acquittal 
of an accused person and ^ntenced him to death; 

^(b)' ’where the High Court has withdrawn for trial before itself any 
case from any court subordinate to its authority and has in such trial conricted 
the accused and sentenced him to death. 

In these two classes of cases relating to a sentence of death by the High 
Court, appeal lies to the Supreme Court as of right. 

Besides the above two classes of cases, an appeal may lie to the Supreme 
Court iu any criminal case if the High Court certifies that the case is a fit 
one for appeal to the Supreme Court. The certificate of the High Court 
would, of course, be granted only where some substantial question of law 
or some matter of great pubfic importance or the infringement of some essential 
principles of justice are involved. Appeal may also lie to the Supreme Court 
(under Art 132) from a crinunal proceeding if the High Court certifies that 
the case involves a substantial question of law as to the interpretation of the 
Constitution. 

Escept in the above cases, no appeal lies from a criminal proceeding of 
the High Court to the Supreme Court under the Constitution but Parliament 
has been empowered to make an 3 ' law conferring on the Supreme Court further 
powers to hear appeals from criminal matters. 

While the Constitution provides for regular appeals to the Supreme 
Cii) Appeal bv Court from decisions of the High Courts in Arts. 132 
Special Leave. lo 134, there may still remain some cases where justice 

might require the interference of the Supreme Court with decisions not only 
of the High Courts outside the purview of Arts, 132-134 but also of any 
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other coort or tribunal within the territory of India^ Such readuary pon’er 
outside the ordinary law relating to appeal is conferred upon the Supreme 
Court by Art. 136. This Article is worded in the widest icTrttt possible— 
“136. (1) NotwitbstandioR anythiiif ia Ihij Chapter the Supreme Court may, ifl 
its discretion.grantspeciallcave toappealfromaftyjQdgmWt, decree, determin3tioa,seoicoce 
or order /a any cause or matter passed or made by any fourt or tribunal in tbe territorv of 
India. 

(2) Nothing in danse (1) shall apply to any judgment, detenninaljon, sentence or 
order passed or made by any court or tribunal constituted by or under any bw reUtieg to 
the Armed Forces.” 

It vests in the Supreme Court a plenary jurisdiction in the matter cf 
entertaining and hearing appeals^ by granting special leave, against any kind of 
judgment or order made by any court or tribunal (except a military tribunal) 
in any proc?ecding and the exercise of the power is left entirely to the discretion 
of the Supreme Court unfettered by any restrictions and this power cannot be 
curtailed by any legislation short of amending the Article itself. This wide 
power is not, however, to be exercised by the Supreme Court so as to entertain 
an appeal in any case where no appeal is otherwise provided by the law or 
the Constitution. It is a special power which is to be exercised only under 
exceptional circumstances and the Supreme Court has already laid down the 
principles according to which this extraordinary power shall be used, e.g., 
where there has been a violation of the principles of natural justice. In civil 
eases the special leave to appeal under this Article would not be granted unless 
there is some substantial question of Jaw or general public interest involved 
in the case. Similarly, in criminal cases the Supreme Court wUl not inter- 
fere tinder Art. 136 unless it is shown that exceptional and special dream- 
stances exist, that substantial and grave injustice has been done and ttot the 
case in question presents features of sufficient gravity 'to warrant a review of 
the decision app^ed against.” Similarly, it will not substitute its own deci- 
sion for the determination of a tribunal but it would interfere to quash the 
decision of a quasi-judicial tribunal under its extraordinary powers conferred 
by Art. 136 when the tribunal has either exceeded its j'arisdiction -or hw ap- 
proached the question referred to in a manner which is likely to result in injus- 
tice or has adopted a procedure which runs counter to the established mlcs of 
natural justice.** 

Besides the above regular jurisdiction of the Supreme Court, it shall 
D. Ad^ry Juris- have an advisory jurisdiction, to^give its c/oriai, on 
.^dlctioo. any question of law or feet of jublic importance as may 

be referre d to its con sideration by the President 

Art. l43 of the Constitution lays down that the Supreme Court may 
be required to express its opinion in two classes of matters, in an advisoiy 
capacity as distinguished from its jodidal capacity: 

(a) In the first class, a ny question of law may be referred to the Supreme 
^urt_forits.opmionjf.the-Pfesident considers that the question b or_sp^» 
nature and of such public importance that it is expedient to obtain the opu^ 
qfjnie S upreme .Court. It differs from a regular adjudication before ^ 
Supreme Court in this sense that (here is no litigation bctUpTcn M’o 
such a case and that the opinion given by the Supreme Court o 
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is not binding upon the Government itself and further that the opinion is not 
executable as a judgment of the Supreme Court. The opinion is only advisory 
andAhe Government may take it into consideration in taking, any action in 
the matter but it is not bound to act in conformity with the opinion so received. 
The chief utility of such an advisory judicial opinion is to enable the Govern- 
ment to secure an authoritative opinion either as to the validity of a legislative 
measure before it is enacted or as to some other matter which may not go to 
the courts in the ordinary course and yet the Government is anxious to have 
authoritative legal opinion before taking any action. 

Up to 1978 there were seven cases of reference of this class made by the 
President.^®"^® It may be mentioned that though the opinion of the Supreme 
Court on such a reference may not be binding on the Government, the pro- 
positions of law declared by the Supreme Court even on such a reference are 
binding on the subordinate courts. In fact, the propositions laid down in 
the Delhi Laws Act have been frequently referred to and followed since 
then by the subordinate courts. 

(b) The second class of cases belong to the d isputes arising ou^of 
pre-Constitution treaties and' agreements which, are excluded by Art. 131, 
Proviso 17 from ' the'OfigiM^ Jurisdiction of the Supreme Court, as we have 
already seen (p. 258, ante). In other words, though such disputes cannot come 
to the Supreme Court as a litigation under its Original jurisdiction, the subject- 
matter of such disputes may be referred to by the President for the opinion 
of the Supreme Court in its advisory capacity. 

The jurisdiction of the Supreme Court, as outlined in the foregoing pages. 
The 42na, 43rd and was curtailed by the 42nd Amendment of the Cons- 
44th Amendments. .titution (1976), in several ways. But some of these 

changes have been recoiled by the Janata Government passing the 43rd 
Amendment. Act, 1977. The relevant provisions of the 42nd Amendment 
Act were— 

(i) Art. 32A, This Article was inserted to provide that thie Supreme 
Court, so long as this Article is not repealed, shall have no jurisdiction, in a 
proceeding under Art. 32, to invalidate a State law, unless, in that proceeding, 
a Central law, too, has not been challenged.- 

Art. 32A has been repealed, and the pre-1976 position restored, by the 
43rd Amendment Act,~I977. 

(ii) Art. 144A. The jurisdiction of the Supreme Court to invalidate 
any Central law or a State law (in its appellate jurisdiction) was subjected to 
a severe procedural restrictions by inserting Art. 144A. 

Art. 144A, too, has been repealed by the 43rd Amendment Act, 1977. 

On the other hand, the procedure for obtaining from the High Court 
a certificate of fitness for appeal to the Supreme Court, under Arts. 132 (1), 
133 (1) and 134 (1) (c), has been simplified by the 44th Amendment Act, 1978, 
by inserting Art. 134A which provides that an oral application by the party 
• aggrieved immediately, after the passing of the judgment or order or sentence 
will suffice for this purpose and that if such an application is made, the High 
Court shall have to determine the question instantly, and either grant or refuse 
the certificate. 



TltE SUPREXfl’ COURT 


263 


(iii) Arts. 323A-B. The oT Iheje nvo new Articles v.'os to fate 
away the jurisdiction of the Supreme Court under Art. 32 over orders and 
decisions of administrative Tribunals. These Articles could, however, be 
implemented only by legislation which Mrs. Gandhi’s Government had no time 
to undertake. Janata Government has failed to dislodge these two articles 
owing to Congress opposition to the 45th Amendment Bill in the Rajya Sabha. 
But so long as Mrs. Gandhi’s new Government docs not make a law to 
iropJemenf these provisions, they would remain a dead letter. 

(jv) Arts. 368 «Kd)- These two clauses were inserted in Art. 36S 
with a view to preventing the Supreme Court to invalidate any Constitu- 
tion Amendment Act on the theory of 'basic features of the Constitution’ 
or anything of that nature. Janata Government has failed to repeal these two 
provisions as well, for the reasons just stated, under Arts. 323A-B. 
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THE HIGH COURT 


There shall be a High Court in each State [Art. 214] but Parliament has 
The High Court of a the power to establish a common High Court for two 
or more States^ [Art. 231]. The High Court stands at 


state. 


Appointment ■ and 
Conditions of the 
OEBce of a Judge of 
a High Court. 


the head of the Judiciary in the State. 

(a) Every High Court shall consist of a Chief Justice and such other 

Constitution of High Judges as the President of India may from time to time 
Courts. appoint [see Table XV]. 

(b) Besides, the President has the power to appoint (i) additional Judges 
for a temporary period not exceeding two years, for the clearance of arrears of 
work in a High Court; (ii) an acting Judge, when a permanent Judge of a High 
Court (other than a Chief Justice) is temporarily absent or unable to perform his 
duties or is appointed to act temporarily as Chief Justice. The acting Judge 
holds office until the permanent Judge resumes his office. But neither an 
additional nor an acting Judge can hold office beyond the age of 62 years.* 

Every Judge of a High Court shall be appointed by the President. In 
making the appointment, the President shall consult 
the Chief Justice of India, the Governor of the State 
(and also the Chief Justice of that High Court in the 
matter of appointment of a Judge, other than the Chief 
Justice). 

A Judge of the High Court shall hold office until the age of 62 years.* 

Every Judge, — permanent, additional or acting, — may vacate his office 
earlier in any of the following ways — 

(i) By resignation in writing addressed to the President. 

(ii) By being appointed a Judge of the Supreme Court or being trans- 
ferred to any other High Court, by the President. . 

(iii) By removal by the President on an address of both Houses of 
Parliament (supported by the vote of 2/3 of the m'embers present), on the 
ground of proved misbehaviour or incapacity. The mode of removal of a 
Judge of the High Court shall thus be the same as that of a Judge of the 
Supreme Court, and both shall hold office during ‘good behaviour’ [Art. 217(1)]. 

A Judge of a High Court gets a salary of Rs. 3,500 per mensem while 
Salaries, etc. Chief Justice gets Rs. 4,000 per mensem. He is 

also entitled to such allowances and rights in respect of 
leave and pension as Parliament may from, time to time determine, - but such 
allowances and rights cannot be varied by Parliament to the disadvantage of a 
Judge after his appointment [Art. 221]. ■ 
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Ths qualifications laid down in the Constitution for beins eli^lWs for 
QoaJjficaiffm* for appointment as a Judge of the High Court arc that— 

Appotafmwt tsHigli (a) he must he a atizen of India, not being over 62 

Com Jasgo. yea„. 

(b) (i) held a judicial office in the territory of India; or 

O'O been an advocate of a High Court or of two or more such Courts 
in succession (Art, 217 (2)].“ 

As in the case of the Judges of the Supreme Court, the Constitutiort 
rnrfcpentfence cf the seefcs to maintain the independence of the Judges of 

the High Courts by a number of provisions: 

(a) By laying down that a Judge of the High Court shall not be remos ed. 
except in the manner provided for the removal of a Judge of the Supreme 
Court, that is, upon an address of each House of Parliament (passed by a 
special majority) to the President, on the ground of proved misbehaviour or 
incapacity (Art. 218J. 

(b) By providing that the expenditure in respect of the salaries and 
allowances of the Judges shall be charged on the Consolidated Fund of the 
State [Art. 203 (3) (d)l; 

(c) By specifying in the Constitution the salaries payable to the Judges 
and providing that the allowances of a Judge or his rights m respect of absence 
or pension shall not be varied by Parliament to his disadvantage after his 
appointment (Art. 221], except under a Proclamation of financial emergency 
[Ait.360(4)(b)l; 

(d) By laying down that after retirement a permanent Judge of High 
Court shall not plead or act in a Court or before any authority in India, except 
the Supreme Court and a High Court other than the High Court in which 
he had held his office (Art. 220|. 

As Sir Alladi Krishnoswami explained in the Constituent Assembly,* 

^ while ensuring the independence of the Judiciary, the 
* Constitution placed the High Court under the control 

of the Union in certain important maUcis, jn order to 
keep them outside the range of ‘provincial politics’. Thus, even though the 
High Court stands at the head of the State Judiciary, it is not so sharply sepa- 
rated from the federal Government as the highest Court of an American State 
(called the Stale Supreme Court) is. The control of the Umon over a High 
Court in India is exercised in the following matters: 

(a) Appointment [Art. 2171, transfer from one High Court to another 
(Art. 222] and removal (Art. 217 (1). Prov. (b)} of Judges of High Courts. 

(b) The constitution and organisation of High Courts and the power 
to establish a common High Court for tw'o or more States and to extend the 
jurisdiction of a High Court to, or to exclude its jurisdiction from, a Union 
Territory, are all exclusive powers of the Union Parliament. 

It should be pointed out in the present context that there arc some pro- 
visions introduced into the original Constitution by subsequent amendments, 
which affect the independence of High Court Judges, as compared wUh Supreme 
Court Judges; -sex. 

(a) Art. 224 was introduced by substitution, in 1956, to provide for the 
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appointment of additional Judges to meet ‘any temporary increase in the busi- 
ness of a High Court’. An additional Judge, so appointed, holds office for 
two years, but he may be made permanent at the end of that teriu. There is 
no such corresponding provision for the Supreme Court, It was introduced 
in the case of the High Courts because of the problem of arrears of work, which 
tvas expected to disappear in the near future. Now that the- problem of arrears 
has become a standing problem which is being met by the addition of numerous 
Judges, there is no particular reason why the make-shift device of additional 
appointment should continue. The inherent vice of this latter device is that 
it keeps an additional Judge on probation and under the tutelage of the Chief 
Justice as well as the Government as to whether he would get a permanent 
appointment at the end of two years So far as the judicial power of a High 
Court Judge is concerned, he ranks as an equal to every other member of a 
Bench and is not expected, according to any principle relating to the adminis- 
tration of justice, to ‘agree’ with the Chief Justice or any other senior member of 
a Bench where his learning, conscience or wisdom dictates otherwise, or to stay 
his hands where the merits of a case require a judgment against the Government. 
The fear of losing his job on the expiry of 2 years obviously acts as an inarticulate 
obsession, upon an additional Judge. 

(b) Similarly, Cl. (3) was inserted in Art. 217 in 1963, giving the President, 
in consultation with the Chief Justice of India, the final power to determine 
the age of a High Court Judge, if any question is raised by anybody in that 
behalf. By the same amendment of 1963 (15th Amendment), Cl. (2A) was 
inserted in Art. 124, laying down that a similar question as to the age of a 
Supreme Court Judge shall be determined in such manner as Parliament may 
by law provide. A High Court Judge’s position has thus become not only 
unnecessarily inferior to that of a Supreme Court. Judge but even to that of a 
subordinate Judicial Officer, because any administrative determination of the 
latter’s age is open to challenge in a Court of law, but in the case of a High 
Court Judge, it is made ‘final’ by the Constitution itself. There is, apparently, 
no impelling reason why a provision similar to Cl. (2A) to Art. 124 shaU not be 
introduced in Art. 217, in place of Cl. (3), in question. 

Except where Parliament establishes a common High Court for two .or 
TcrrHorialJurisdiciion more States [Art. 231] or extends the jurisdiction of a 
of a High Court. High Court to a Union Territory, the jurisdiction of 

the High Court of a State is co-terminous with the territorial limits of that 
State.® 

As has already been stated. Parliament has extended the jurisdiction of 
some of the High Courts to their adjoining Union Territories, by enacting 
the States Reorganisation Act, 1956. Thus, the -jurisdiction of the Calcutta 
High Court extends to the /^ndaman and Nicobar Islands; that of the Kerala 
High Court extends to the Laccadive, Minicoy and Amindivi Islands (now 
called Lakshadweep) [see Table XVI]. 

The Constitution does not make any provision relating to the general 

Ordinary Jurisdiction i^’'|sdiction of the- High Courts, but maintains their 
of High Courts. jurisdiction as it existed at the commencement of the 
Constitution, with this improvement that any restrictions 
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upon their jurisdiction as to revenue matters that existed prior to the Consti- 
tution shall no longer exist jArt. 225J. 

The existing jurisdictions of the High Courts are governed by the Letters 
Patent and Central and State Acts; in particular, their civil and criminal 
jurisdictions arc primarily governed by the two Codes of Civil and Criminal 
Procedure. 

(a) The High Courts at the three Presidency tosvns of Calcutta, Bombay 
(t) Original. Madras had an original jurisdiction, both civil and 

criminal, over cases arising within the respective Presi- 
dency towns. The original crim&io/ jurisdiction of the High Courts has, how- 
ever, been completely taken away by the Criminal Procedure Code, 1973.* 

Though City Civil Courts have also been set up to try civil cases within 
the same area, the original civil jurisdiction of these High Courts has not 
altogether been abolished but retained in respect of actions of higher 
value. 

(bj The appellate jurisdiction of the High Court, similarly, is both ciri! 
and criminal 


(b) Appellate. 


(I) On the civil side, an appeal to the High 
Court is cither a First appeal or a Second appeal. 

(0 Appeal from the decisions of District Judges and from those of 
Subordinate Judges in cases of a higher value (broadly speaking), lie direct 
to the High Court, on questions of fact as well as of law. 

(li) When any Court subordinate la the High Court (i e , the District 
Judge or Subordinate Judge) decides an appeal from the decision of an inferior 
Court, it second appeal lies to the High Court from the decision of the losver 
appellate Court, but only on question of law and procedure, as distinguished 
from questions of fact (s. 100, C.P. Code]. 

(iii) Besides, there is a provision for appeal under the Letters Patent of 
the Allahabad, Bombay, Calcutta, Madras and Patna High Courts, These 
appeals lie to the Appellate Side of the High Court from the decision of a 
single Judge of the High Court itself, whether made by such judge in the 
exercise of the original or appellate jurisdiction of the High Court. 

(II) The criminal appellate jurisdiction of the High Court is not less 
complicated. It consists of appeals from the decisions of— 

(a) A Sessions Judge or an Additional Sessions Judge, here the sentence 
is of imprisonment exceeding 7 years; 

(b) An Assistant Sessions Judge, Metropolitan Magistrate or other 
Judicial Magistrates in certain speciOed cases other than ‘petty’ cases [ss. 374, 
376]. 

Every High Court has a power of superintendence over all Courts and 
tribunals throughout the territory m relation to which 
it exercises jurisdiction, excepting military tribunals 
(Art. 227]. This power of superintendence is a %cry 
wide power inasmuch as it extends to all Courts as well as tribunals wittis 
the State, whether such Court or tribunal is subject to the appellate jurlsdicrirr 
of the High Court or not. Further, this power of superintendence 
include a rcvisional jurisdiction to intersene in cases of gross injustia ce 
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exercise of abuse of jurisdiction, even though no appeal or revision ag^nst 
the orders of such tribunal was otherwise available. 

By reason of the extension of Governmental activities and the complicated 
nature of issues to be dealt with by the administration. 
Jurisdiction over Ad- modem statutes have entrusted, .admimstrative 

ministratireTribunnls. the function of deciding disputes and quasi- 

judicial issues that arise, in connection with the administration- of such laws, 
either because the ordinary courts are already overburdened to take up Aese 
new matters or the disputes are -of such a technical nature that they can be 
decided only by persons who have an intimate knowledge of the working of 
the Act under which it arises. Thus, in Indi.i, quasi-judicial powers have 
been %csted in administrative authorities such as the Transport Authorities 
under the Motor Vehicles .Act, 1930; the Rent Controller under the State Rent 
Control Acts. Besidc.s. there are special tribunals wiiich are not a part of 
the judicial administration but liavc all the 'trappings’ of a court. Neverthe- 
less, they are not courts in the proper sense of the term, in view of the special 
procedure followed by them. All these tribunals have one feature in comrapn, 
viz., that they determine questions affecting the rights of the citizens apd their 
decisions are binding upon them.- 

Since the decisions of such tribunals have the force or effect of a judicial 
decision upon the parties, and yet the tribunals do not follow the exact procedure 
adopted by courts of justice, the need arises to place them under the control 
of superior courts to keep them Avithin the proper limits of their jurisdiction 
and also to prevent them from committing any act of gross injustice. , 

In England, iud\cia\ review over the decisions of the quasi-judicial tribunals 
is done by the High Court in the exercise of its power to issue the prerogative 
wits. . 


In India, there are several provisions in the Constitution which place 
these tribunals under the control and supervision of the. superior courts of 
the land, viz., the Supreme Court and the High Courts: 

(i) If the tribunal makes an orderwhich infringes a fundamental right of 
a persoiv, he can obtain relief by applying for a wit of certiorari to quash 
that decision, either by applying for it to the Supreme Court under Art 32 
OT to the High Court under Art. 226. Even apart from the infringement of 
the fundamental right, a High Court is competent to grant a writ of certiorari, 
1 the tribunal either acts without jurisdiction or in excess of its jurisdiction 
as conferred by the statutes by which it was created or it makes an order 
contrary to the rules of natural justice or where there is some error of law 
apparent on the face of its record. 

(n) Besides the power of issuing the .writs, every High Court has a 
genera pouer o superintendence over all .the tribunals functioning within 
'tc fTVu iction un er Art. 227 and this superintendence has been interpreted 
as both administrative and judicial superintendence. Hence, even where the 
or is ^''ailable but a flagrant injustice has been committed 

commuted, the High Court may interfere and quash the 
order of a tribunal under Art. 227." 

(iii) Above all, the Supreme Court may grant special leave to appeal 



■niE HIGH COURT 


269 


from any determination made by any tribunal inlndia, under Art. 136 wherever 
there exist extraordinary circumstances catling for interference of the Supreme 
Court. Broadly speaking, the Supreme Court can exercise this power under 
Art. 136 over a tribunal tvherev^r a writ for certiorari would lie against the 
tribunal; for example, where the tribunal has either exceeded its jurisdiaioa or 
has approached the question referred to it in a manner which is likely to result 
in injustice or has adopted a procedure which runs counter to the established 
ruics of natural justice. The extraordinary powcrwould, however, be exercised 
by the Supreme Court in rare and etceptiorjal circumstances and not to interfere 
with the decisions of such tribunals as a court of appeal. 

Besides the above, the Supreme Court as well as the High Courts possess 
what may be called an extraordinary jurisdiction, under Arts. 32 and 226 of 
the Constitution, respectively, which extends not only 
Tie SSrif Jurisdjcti'oo jq inferior courts and tribunals but also against the State 
"“ftan Qp ajjy authority or person, endowed with State authority. 

The peculiarity of this jurisdiction is that being conferred 
by the Constitution, it cannot be taken aw'ay or abridged by anything short 
of an amendment of the Constitution itself. As has already been pointed out, 
the jurisdiction to issue writs under these Articles is larger in the case of 
High Court inasmuch as while the Supreme Court can issue them only where a 
fundamental right has been infringed, a High Court can Issue them not only la 
such cases but also where an ordinary legal right has been infringed, provided 
a writ is a proper remedy in such cases, according to well-established 
principles. 

As the head of the Judict^' in the State, the High Court has pot an 
admitustfaiive control over the subordinate judiciary in 
SmIc Sts respect of certain matters, besides its appellate 

and supervisory jurisdiction over them. The Subordinate 
Courts include District Judges, Judges of the City Civil Courts as well as the 
MetropoJiUri Magistrates and members of the judicial service of the Stare. 

The control over the Judges of these subordinate Courts is exercised by 
the High Courts in the following matters — 

(a) The High Court is to be consulted by the Governor m the matter 
of oppointing, posting and promoting district judges fArt 233J 

(b) The High Court js consulted, along with iht ''tale Public Secure 
Commission, by the Governor, in appointing persons (other than distrut 
judges) to the judicial service of the State (Art. 2.*4j 

(c) The control over district courts and courts subordinate thsre=^. 
including the posting and promotion of, and the grant ot leave to,pc3n.' — 
longing to the judicial service and h. Iding anv pv'st inferior to the - 
district judge is vested in the High Court 

The foregoing survey of ihejurisd c v'r ‘ a High Court uai^ ~ _ 

Constitution via> O'uyi.-ad'. curtailed i= 

The 42nd, 43rd and the ConsiitU oa dJnd Cmeodiaeat ^ ' ’-v 

4411, Aocndaients. ^j^e CSd ^ 

in the context of the Supreme 

(I) The jurisdiction under Af Ido v as cuitaHea r" 
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grouads or purposes for which it could be exercised. These have been removed 
by restoring Art. 226 to its original position, by the 44th Amendment Act, 1 978. 
Hence, a High Court may now issue a writ not only for the enforcement of 
Fundamental Rights but also for ‘any other purpose’, untramelled by statutorv 
conditions or limitations. 

(II) The power of a High Court to determine constitutional validity of a 
Central law was taken away by the 42nd Amendment, by enacting Art. 226A. 
But this Article has been repealed by the 44th Amendment Act, 1978. 

(III) The supervisory jurisdiction of the High Court, under Art. 227, 

over administrative tribunals was taken away by the 42nd Amendment Act, 
by amending Art. 227 (1). This has been reversed by the 44th Amendment 
Act, 1978.’ ■ , _ 

(IV) The procedural limitations introduced by Art. 228A, which had 
been inserted by the 42nd Amendment Act, have also been removed by 
repealing that Article, by the 44th Amendment Act, 1978. 

(V) The 44th Amendment Act, 1978 has, however, failed to repeal 
Arts. 323A-B which offer a potential threat to the jurisdiction of a High Court 
relating to service matters, taxation, foreign exchange, labour disputes,' land 
reforms, election, essential goods. 

The impact of these two provisions has been already dealt with , under 
Chap. 19. 


REFERENCES 

1. Under this provision, the High Court of Assam (at Gauhati) has been made the common 
High Court for Assam, Nagaland, Manipur, Meghalaya, Tripura, Arunachal Pradesh and 
Mizoram [Table XVI] . 

2. By the Constitution (15th Amendment) Act, 1963, the age of retirement of High Court 
Judges has been raised from 60 to 62. 

3. The additional qualification, as a distinguished jurist, which had been added by 
the 42ad Amendment Act, 1976, has been omitted by the 44tb Amendment Act, 
1978. 

4. C.A.D., dated 22-1 1-1948. 

5. See Table XVI as to the territorial jurisdiction of the several High Courts. Delhi 
which was under the jurisdiction of the Punjab High Court has now its own High 
Court. 

6. Criminal Procedure Code (P.UJ., 1919). v 

7. The 42nd Amendment Act. 1976, took away this jurisdiction of the High Courts 

by omitting the word ‘tribunals' therefrom; but 
t c44th Amendment Act, 1978. has restored the word, so that a High Court retains 
1 s power o superintendcace over any tribunal within its territorial jurisdiction. 
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DISTRIBUTION OF LEGISLATIVE 
AND EXECUTIVE POWERS 


The nature of the federal system introduced by out Constitution has 
Nature of the Union. been fully explained earlier [Chap. 53- 

To recapitulate its essential features: Though there is a strong admixture 
of unitary bias and the exceptions from the traditional federal scheme are 
many, the Constitution introduces a federal system as the basic structure of 
government of the country. The Umon at the end of 1978, is composed of 
22 States and both the Union and the States derive their authority from the 
Constitution which divides all powers, — legislative, executive and financial, as 
between them. [The judicial powers, as already pointed out (Chap. 19), arc 
not divided and there is a common Judiciary for the Union and the States.f 
The result is that the States are not delegates of the Union and that, though there 
are agencies and devices for Union control over the States in many fnatters,— 
subject to such exceptions, the States are autonomous within their own spheres 
as allotted by the Constitution, and both the Union and the States areequally 
subject to the limitations imposed by the Conslituticni, say, for instance, the 
exercise of legislative powers being limited by'f^undamental Rights. 

Thus, neither the Union Legislature (Parliament) nor a State Legislature 
can be said to be ‘sovereign’ in the legalistic sense,— each being limited by 
the provisions of the Constitution efTccting the distribution of legislative posstrs 
as between them, apart from the Fundamental Rights and other specific pro- 
visions restraining their powen in certain matters, c.g., Art. 276 (2) [limiting 
the power of a State Legislature to impose a tax on professions]; Art 303 
[limiting the powers of both Parliament and a State Legislature with regard to 
legislation relating to trade and commerce]. If any of these constitutional 
UmitatioKs is violated, the law of the Legislature concerned is liable to be 
declared invalid by the Courts. 

As has been pointed out at the outset, a federal system postulates a dis- 
The Scheme of Dis- tribution of powers between the federation and the units. 
tribatloQ of Leshta- Though the nature of distribution varies according to the 
lire Powers. local and political background in each country, the 

division, obviously, proceeds on two lines— 

(a) The territory over which the Fcdcratidn and the Units shall, res- 
pectively, have their Jurisdiclion- 

(b) The subjects to which their respective jurisdiction shall extend. 

The distribution of legislative powers under our Constitution under both 

heads is as follows: 

J. As regards the territory with respect to which the Legislature may 
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legislate, the State Legislature naturally suffers from a Umitatiou to wkch 
Territorial Extent of Parliament is not subject, ciamely, that the territory 
Union and State of the Union being ‘divided amongst the States, the 
Legislation. jurisdictipu of each State must be confined to^ its own 

territory. When, therefore, a State Legislature makes a law relating to a 
subject within its competence, it must be read as referring to persons or objects 
situate within ttie territory oi the State concerned. A State Legislature can 
make laws for the whole or any part of the State to which it belongs 

[Art. 245 (1)]. . 

It is not possible for a State Legislature to enlarge its territorial jurisdiction 
under any circumstances except when the boundaries of the State itself are 
widened by an Act of Parliament. 

The Union Parliament has, on the other hand, the powei to legislate 
for ‘the whole or any part of the territory of India’, which includes not only 
the States but also the Union Territories or any other area, for the time being, 
included in the territory of India [Art. 246 (4)]. It also possesses the power of 
‘extra-territorial legislation’ [Art. 245 (2)], which no State Legislature possesses. 
This means that laws made by the Union Parliament will govern not only 
persons and property within the territory of India but also Indian subjects 
resident and their property situate anywhere in the world. No such power 
to affect persons or property outside the borders of its own State can be claimed 
by a State Legislature in India. 

Limitations to the The plenary lerritorial jurisdiction of Parlia- 

Territorial Juristic- ment is, however, subject to some special provisions 
tion of Parliament. of the Constitution- 

(i) As regards some of the Union Territories, such as the Andaman 
and Lakshadweep group of Islands, Regulations may be made by the President 
to have the same force as Acts of Parliament and such Regulations may repeal or 
amend a law made by Parliament in relation to such Territory [Art. 240 (2)P 

(ii) The application of Acts of Parliament to any Scheduled Area may 
be barred or modified by notifications made by the Governor [Para. 5 of the 
Fifth Schedule].^ 

(iii) The Governor of Assam may, by public notification, direct that an 
Act of Parliament shall not apply to an autonomous district or an autonomous 


region in the State of Assam or shall apply to such district or region or part 
thereof subject to such exceptions or modifications as he may specify in the 
notification [Para. 12 (b) of the Sixth Schedule].® 

It is obvious that the foregoing special provisions have been inserted in 
view of the bacbvardness of the specified areas to which the indiscriminate 
application of the general laws might cause hardship or other injurious con- 
sequences. 

II. As regards the subjects of legislation, the Constitution adopts from 
Distribution of Legis- Government of India Act, 1935, a threefold distribii- 
Ifltive Subjects. of legislative powers between the Union and the 

. , States [Art. 246]. While in the United States and Australia, 

there is only a single enumeration of powers,— only the powers of the Federal 
Legislature being enumerated,— in Canada there is a double enumeration, 
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and the Govcrament of India Act, 1935, introduced a scheme of threefold 
enumeration, namely, Federal, Proviiwial and Concurrent. The Constitution 
adopts this scheme from the Act of 1935 by enumerating possible subjects 
of legislation under three Legislatise Lists in Sch. VII of the Constitution 
(see Table XVII).* 

List 1 or the Union List includes subjects over which the Union shall base 
exclusive power of Legislation, including 97 items or subjects. These include 
defence, foreign affairs, banking, currency and coinage, Um'on duties and taxes. 

List II or the State List compriies 62 items or entries over which the 
State Legislature shall have exclusive power of legislation, such as public 
order and pohcc, local government, public health and sanitation, agriculture, 
forests, fisheries, education. State taxes and duties. 

List III gives concurrent powers to the Union and the State Legislatures 
over 52 items, such as Criminal law and procedure, Civil procedure, marriage, 
contracts, torts, trusts, welfare of labour, insurance, economic and social 
planning. 

In case of overlapping of a matter as between the three Lists, predominance 
has been given to the Union Legislature, as under the Government of India 
Act, 1935, Thus, the power of the State Legislature to legisbtc with respect 
to matters enumerated in the State List has been made subject to the power of 
the Union Parliament to legislate m respect of matters enumerated m the Union 
and Concurrent Lists, and the entries in (he State List have to be mteipreted 
accordingly. 

In the concurrent sphere, m case of repugnancy between a Union and 
a State law relating to the same subject, the former prevails. If, however, 
the State law was reserved for the assent of the President and has recevvTd 
such assent, the Stale law may prevail notwithstanding such repugtuncy, 
but it would still be competent for Parliamcni to override such Stale law by 
subsequent legislation (Art. 254 (2)) • 

The vesting of residual power under the Constitution follows me precedent 
. of Canaila, for it is given to the Union instead of the 

ResWuary Powers. States (as in the U.S.A. and Australia) In this res- 

pect, the Constitution differs from the Government of India Act. 1935, for, 
under that Act, the residual powers were vested neither m the Federal nor 
in the State Legislature, but were p’aced m the hands of the Governor- 
General; the Constitution vests the residuary power, le, the power to 
legislate with respect to any matter not enumerated in any one of the three 
Lists,— in the Union Legislature (Art 248J.* and the final deicrimnaiioa as 
to whether a particular matter falls under the residuary power or not is that 
of the Courts. 

It should be noted, however, that suite the three Lists attempt at aa 
exhaustive enumeration of all possible subjects of legislation, and the Cosrn 
interpret the ambit of the enumerated powers liberally, the scope fet 
application of the residuary power will be very narrow. It is not srs-~- 
therefore that during the twenty-ome years of the working of the 
there have not been many reported decisions where a Union 
been attributed solely to the residuary power.* 
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While the foregoing may be said to be an. account of the normal distri- 
f the bution of the legislative powers, there are certain excep- 
Legi^the Powers of tional circumstances under which the above system of 

the Union under diffe- distribution is either suspended or the powers of the 

rent circumstances. Union Parliament arc extended over State subjects. 
These exceptional or extraordinary circumstances are— 

(a) In the National Interest. Parliament shall have the power to make 
laws with respect to any matter included in the State List, for a temporary 
period, if the Council of States declares by a resolution of 2/3 of its members 
present and voting, that it is necessary in the national interest that Parliament 
shall have power to legislate over such matters. Each such resolution -Will 
give a lease of one year to the law in question. 

A law made by Parliament, which Parliament would not but for the 
passing of such resolution have been competent to make, shall, to the extent of 
the incompetency, cease to have effect on the expiration of a period of six months 
after the resolution has ceased to be in force, e.xcept as respects things done 
or omitted to be done before the expiration of the said period [Art. 249]. The 
resolution of the Council of States may be renewed for a period of one year 
at a time.' 

(b) Under a Proclamation of Emergency. While a Proclamation of 
‘Emergency’ made by the President is in operation, Parlianient shall have 
similar power to legislate with respect to State subjects. 

A law made by Parliament, which Parliament would not but for the issue 
of such Proclamation have been competent to make, shall, to the extent of 
incompetency, cease to have effect on the expiration of a period of six months 
after the Proclamation has ceased to operate, except as repects things done or 
omitted to be done before the expiration of the said period [Art. 250]. 

(c) By agreement between States. If the Legislatures of two or more 
States resolve that it shall be lawful for Parliament to make laws with respect 
to any matters inclu4ed in the State List relating to those States, Parliament 
shall have such power as regards such States. It shall also be open to any 
other State to adopt such Union legislation in relation to itself by a resolution 
passed in that behalf in- the Legislature of the State. In short, this is an 
extension of the jurisdiction of the Union Parliament by consent of the State 
Legislatures [Art. 252]. 

Thus, though Parliament has no competence to impose an estate duty 
with respect to agricultural lands. Parliament has, in the Estate Duty Act, 
1953, included the agricultural lands situated in certain States, by virtue of 
resolutions passed by the Legislatures of such States, under Art. 252, to confer 
such power upon Parliament, 

(d) To Implement Treaties. Parliament shall have the power to legislate 
With respect to any subject for the purpose of implementing treaties or inter- 
national agreements and conventions. In other words, the normal distribution 
of powers will not stand m the way of Parliament to enact legislation for 
carrying out its international obligations, even though such legislation may 
be necessary m relation to a State subject [Art 253] 

(e) Under a Proclamation of Failure of Constitutional Machinery in. the 
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States. When such a Proclamation js made by the President. the President 
may declare that the powers of the Legislature of the Slate shall be exercisable 
by or under the authority of Parliament [Art. 356 (b)].* 

The interpretation of over 200 Entries in the three Legislative LisU is 

lelerpTMato ottbe I*-' 

Usislailte Lists. vanous judicial pnnciplcs to reconcile the difTcrent 

Entries, a. discussion of which would be beyond the 
scope of the present work.* SulRce it to say that— 

(a) Each Entry is given the widest importance that its words arc capable 
of, without rendering another Entry nugatory.” 

(b) In order to determine whether a particular enactment falls under 
one Entry or the other, it is the ‘pUh and substance’ of such enactment and 
not its legislative label that is taken account of.’^ If the enactment substantially 
fails under an Entry over which the Legislature has jurisdiction, an incidental 
encroachment upon another Entry over which it had no competence will not 
invalidate the law.” 

(c) On the other hand, where a Legislature has no power to legislate 
ivith respect to a matter, the Courts will not permit such Legislature to transgress 
Its own powers or to encroach upon those of another Legislature by resorting 
to any device or ‘colourable legislatiori’.” 

(d) The motives of the Legislature arc, otherwise, irrelevant for detcrmln* 
Ing whether it has transgressed the constitutional limits of its legislative power.” 

The distribution of executive powers between the Union and the States 
DbtrlbudoB of Ese^ is somewhat more complicated than that of the legis- 
cuUfc Powers. lative powers. 

I. In general, it foUo^vs the scheme of distribution of the legisUthe 

powers. In the result, the executive power of a State is, in the main, co-extensive 
with its legislative power, — which means that the executive power of State 
shall extend only to its own territory and with respect to those subjects over 
which it has legislative competence {Art. J62]. Comtrscly, the Union slull 
have exclusive executive power over (a) the matters with respect to wnich 
Parliament has exclusive power to make laws (i.e., matters in List I of Sch. 
VII, and (b) the exercise of its poxven conferred by any treaty or agreemcBt 
[Art.73]. On the other hand, a State shall have exclusive executive power over 
matters included in List II [Art. 162], ' 

II. It is in the concurrent sphere that some novelty has been intr^i^- 
As regards matters included in the Concunenl Legislative List (i.e., List 1II)» 
the executive function shall ordinarily remain with the Slates, but subject^ to 
the provisions of the Constitution or of any law’ of Parliament conferring 
such function expressly upon the Union. Under the Government of In la 
Act, 1935, the Centre had only a power to give directions to a 
Executive to execute a Central law relating to a Concurrent subject. 

power of giving directions proved mcffcctivc, so, the Constitution 
that the Union may, whenever it thinks fit, itself lake up the admmis 
of Union laws relating to any Concurrent subject. 

In the result, the executive power relating to concurrent subjec s ^ _ 
with the States, except in two cases — 
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(a) Where a law of Parliament relating to such subject some 

executive function specifically in the Union, e.g., the Land Acquisition Act, 
1894; the Industrial Disputes Act, 1947 [Proviso to Art. 73 (I)]. So far as 
these functions specified in such Union law are concerned, it is the Union and 
not the States which shall have the executive power while the rest of the exe- 
cutive power relating to the subjects shall remain with the States. 

(b) Where the provisions of the Constitution itself vest some executive 
functions upon the Union. Thus, 

(i) The executive power to implement any treaty or international 
asreement belongs exclusively to the Union, whether the subject appertains 
to the Union, State or Concurrent List [Art. 73 Cl) (b)]. 

(ii) The Union has the power to give directions to the State Governments 
as regards the exercise of their executive power, in certain matters — 


(A) In normal times: 

(a) To ensure due compliance with Union laws and existing laws which 
apply in that State [Art 256]. 

(b) To ensure that the exercise of the executive power of the State 
does not interfere with the exercise of the executive power of the Union 
[Art. 257 (1)]. 

(c) To ensure the construction and maintenance of the means of com- 
munication of national or military importance by the State [Art. 257 (2)]. 

(d) To ensure protection of railways within the State [Art. 257 (3)]. 

(e) To ensure drawing and execution of schemes specified in the direc- 
tions to be essential for the welfare of the Scheduled Tribes in the State 
[Art. 339 (2)]. 

(f) To secure the provision of adequate facilities for instruction in the 
mother-tongue at the primary stage of education to children belonging 
to linguistic minority groups [Art. 350A]. 

(g) To ensure the development of the Hindi language [Art. 351]. 

(h) To ensure that the government of a State is carried on in accordance 
with the provisions of the Constitution [Art. 355]. 


(B) In Emergencies: 

^ (a) During a Proclamation of Emergency, the power of the Umon 

give directions extends to the giving of directions as to the manner in wh 
the executive pou'er of the State is to be exercised, relating to any mat 

^ bring the State Government under the complete cont 

ol the Union, without suspending it). 

Q+of ^ Proclamation of failure of constitutional machinery ii 

State, the President shall be entitled to assume to himself all or any of i 
executive powers of the Slate [Art. 356 (1)]. ^ 


(Q During a Proclamation of Fmancidl Emergency: 
dirJL (“r“ of «»»cialp,<,priet 5 , M may be specified ia the 

(n) To reduce the salaries and allowances of all or any class of persons 
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serving in connection with the affairs nf the Union including the Judges of 
the Supreme Court and High Courts (Art. 360 (4) (b)]. 

(iii) To require all hfoney Bills or otlwr financial Bills to be rcscrs'cd 
for the consideration of the President after tlwy are passed by the Legislature 
of the State [Art. 360 (4)}. 

in. While as regards the legUhlive powers, it is not competent for the 
Union [apart from Art. 252, sec <w/e) and a State to encroach upon each other's 
exclusive jurisdiction by mutual consent, this is possible as regards executive 
powers. Thus, with the consf'nt of the Government of a State, the Union 
may entrust its own executive functions relating to any matter to such State 
Government or its olSccrs [Art 258 (I)]. Conversely, with the consent of 
the Union Government, it is competent for a State Government to entrust 
any of its executive functions to the former (Ait. 258A]. 

IV. On the other hand, under Art. 258 (2), a law made by Parliament 
relating to a Union subject may authorise the Central Government to delegate 
its functions or duties to the State Government or its officers (irrespective of 
the consent of such State Government;. 
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DISTRIBUTION OF FINANCIAL 
POWERS 


No ss’stem of federation can be successful unless both the Union and 
r - rfctrTnn- States have at their disposal adequate financial 

tiDa of Finsndal resources to enable them to discharge their respective 
Resoarces. responsibilities under the Constitution. 

To acheive this object, our Constitution has made elaborate prowsions, 
tnainlj' following the lines of the Government of India Act, 1935, relating to the 
distribution of the taxes as well as non-tax revenues and the power of borrow- 
inc, supplemented by provisions for grantr-in-aid by the Union to the States. ^ 
Before entering into these elaborate prowsions which set up a compli- 
cated arrangement for the distribution of the financial resources of the countty, 
it has to be noted that the object of this complicated machiner}’ is an eqiutable 
distribution of the financial resources between the two units of the federation, 
instead of dividing the resources into two svatertight compartments, as under 
the usual federal system. A fitting introduction to this arrangement has been 
^ven by our Supreme Court,^ in these words: 

“Sources of refeuue wWca have beea allocated to the Union arc not meant entirely 
for the purposes of the Union but hasc to bs distributed aceording to the principles l^d 
down by Parliameatary legislation as contemplated by the Articles aforesaid. Thus all the 

taxK and duties lesied by the Union do not form part of the Consolidated Fund oflndia 

but many of these taxes and duties are distributed amongst the States and form part of the 
Consolidated Fund of the States. Even those taxes and duties which constitute the Consoli- 
dated Fund of India may be used for the purposes of supplementing the xwenucs of the 
States in accordance with their needs. The question of distribution of the aforesaid taxes 
anddutiesamongsttheStalesandthcprinciplesgovcrningthem, as also the principles govern- 
ing grants -in-aid are matters which have to be decided by a high-powered Finance Com- 
mission, which is a responsible body designated to determine those matters in an objective 
way . . . ,The Constitution-makers realised the fact that those sources of revenue allocated to 
the States may not be suSdent for their purposes and that the Government of India would 
have to subsidise their welfare activitis . . . .Realising the limitations on the finatvdal resources 
of the States and the growing needs of the community in a welfare State, the Constitution has 

made sp^ific provisions empowering Parliament to set aside a portion of its revenues 

for the benefit x>f the States, not in stated proportions but according to their needs. . . .The 
resources of the Union Government are not meant axclusiveb’ for the benefit of the Union 
activities, . , -In other words, rks l/r/o-e craf rte Stares toget/:erfom one orsanic vholsior the 
purposes of utilisation of the resources of the territories oflndia as a whole.”^ 

The Constitution makes a distinction between the legislative power to levy 
Prfadplss enda- a tax and the power to appropriate the proceeds of a ' 

^ng DtsWbadoa of tax so levied. In India, the powers of a Ledslatare in 

IterRerenues. these two respects are not identical. 
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(A) The legislative power to make a law for imposing a tax is divicJed 
Distribution of L<^^s. ^ between the Union and the States by means of 
laUre Powen to Specific Entries in the Union and State Legislative 
Icry Taxes. Lfsts in Sch. VIII (vide Table XVII). Thus, while the 

Slates Legislature has the power to levy ancstate duty in respect of agricultural 
Jands [Entry 48 of List ll], the powefto levy an estate duly in respect of non- 
agricultural land belongs to Parliament [Entry 87 of List 1]. Similarly, it is 
the Slate Lcgislatute which is competent to levy a tax on agricultural income 
[Entry 46 of List II], while Parliament has the power to levy income-tax on 
all incomes other than agricultural [Entry 82 of List IJ. 

The residuary power as regards taxation (as in general legislation) 
belongs to Parliament [Entry 97 of List I) and the Gift tax and Expenditure 
tax have been held to derive their authority from this residuary power. There 
is'no concurrent sphere in the matter of tax legislation. 

Before leaving this topic, it should be pointed out that though a State 
Legislature has the power to levy any of the taxes enumerated in the Stale 
Legislative List, in the case of certain taxes, this power is subject to certain 
limitations imposed by the substantive provisions of the Constitution. Thus— 

(a) While Entry 60 of List II of Sch. VII authorises a State Legislature 

ft) Professions Tax. ^ professions, trade, calling or employ- 

ment, the total amount payable in respect of any one 
person to the State or any other authority In the State by way of such tax shall 
not exceed Rs. 250 'per annum [Art 276 (2)). 

(b) The power to impose taxes on 'sale or purchase of goods other than 

newspapers* belongs to the State [Entry 54, List 11]. 
(b) Sales Tax. 0 ^^ ‘taxes on imports and exports’ [Entry 84, List I] 

and ‘taxes on sales in the course of intcr-Statc trade and commerce* (Entry 


92A, List I] arc exclusive Union subjects. Art. 286 is intended to ensure 
that sales taxes imposed by States do not interfere with imports and exports 
or intcr-State trade and commerce, which are matters of national concern, 
and should, therefore, be beyond the competence of the Stales. Hence, cer- 
tain limitations have been laid down by Art. 286 upon the power of the States 
to enact sales tax legislation. 

The limitations upon the power of a Slate Legislature to impose a tax 
on sale or purchase are — 

1. (a) No tax shall be imposed on sale or purchase which takes place 
outside the S'ate. 

(b) No tax shall be imposed on sale or purchase which takes place in 
the course of import into or export out oflndia.* 

2. In connection with inter-Stale trade and commerce there are two 


limitations — 

(i) The power to tax sales taking place ‘in the course of inter- ta c 
trade and commerce’* is within the exclusive competence of Parliament. 

(1i) Even though a sale docs not take place ‘in the course o in cr 
State trade or commerce. State taxation would be subject to restrictions an 
conditions imposed by Parliament if the sale relates to ‘goods dec 
Parliament to be of special importance in inter-Stale trade and commerce 



or 

Electricity. 


(i) 

(ii) 
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In pursuance of this power. Parliament has declared sugar, tobacco, cotton, 
silk and woollen fabrics to be goods of special importance in inter-State trade 
and commerce, by enacting the Additional Duties of Excise (Goods of Special 
Importance) Act, 1957 (s. 7), and imposed special restrictions, upon the States 

to levy tax on the sales of these goods. 

(c) Save insofar as Parliament may by law otherwise provide, no law of 

(c) Tax on Consump- a State shall impose, or authorise the imposition of, a tax 
(ion or Sale of on the consumption or sale of electricity (whether pro- 
duced by a Government or othbr person) which is— 

consumed by the Government of India, or sold to the Government 
of India for consumption by that Government; or 
consumed in the construction, maintenance or operation of any 
railway company operating that railway, or sold to that Govern- 
ment or any such railway company for consumption in the cons- 
truction, maintenance or operation of any railway, 

(d) Exemption of (<^) '•'h® property of the Union shall, save insofar 

Union and Slate as Parliament may by law otherwise provide, be exempt 
properties from from all taxes imposed by a State or by any authority 

Mutual taxation. a State (Art. -285 (1)]. 

Conversely, the property and income of a State shall be exempt from 
Union taxation [Art. 289 (1)]. There is, however, one exception in this case. 
If a State enters into a trade or business, other than a trade or business which 
is declared by Parliament to be incidental to the ordinary business of govern- 
ment, it shall not be exempt from Umon taxation [.-^rt. 289 (2)]. The im- 
munity, again, relates to a tax on property. Hence, the property of a State 
is not immune from customs duty.® 

(B) Even though a Legislature may have been given the power to levy 
Dbtrlbution of Pro- a tax because of its afBnity to the subject-matter of 
ceeds of faxes. taxation, the yield of the different taxes coming within 
the State legislative sphere may not be large enough to serve the purposes of 
a State. To meet this situation, the Constitution makes special provisions: 

(i) Some duties are leviable by the Union; but they are to be collected 
and endrely appropriated by the States after collection. 

(ii) There are some taxes which are both levied and collected by the 
Union, but the proceeds are then assigned by the Union to those States within 
which they have been levied. 

(iii) Again, there are taxes which are levied and collected by the Union 
but the proweds are distributed between the Union and the State. 

The distribution of the tax-revenue between the Union and the States, 
according to the foregoing principles, stands as follows: 

(A) Taxes belonging to the Union exclusively: 

tax. 3. Taxes on capital value of 
assets of individuals and Companies. 4. Surcharge on income tax, etc. 

5. Fees in respect of matters in the Union List (List I). 

• (B) Taxes belonging to the States exclusively: 

Land Revenue. 2. Stamp duty except in documents included in the 
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Union List. 3. Succession duty. Estate duty, and Income tax on asricultural 
land. 4. Taxes on passengers and goods carried on inland waterways. 5 . Taxes 
on lands and buildings, mineral rights. 6. Taxes on animals and boats, on 
road vehicles, on advertisements, on consumption of elatricity, on luxuries 
and amusements, etc. 7, Taxes on entry of goods into a local areas. 8. Sales 
Tax. 9. Tolls. 10. Fees in respect of matters in the State List. 11. Taxes 
on professions, trades, etc., not exceeding Rs. 250 per annum (List If). 

(C) Duties Levied by the Union but Collected and Appropriatedby the States: 

Stamp duties on bills of Exchange, etc., and Excise duties on medicinal 
and toilet preparations containing al^hoL though theyzre included in the 
Union List and levied by the Union, shall be collected by the States insofar 
as leviable within their respective territories, and shall form part of the States 
by whom they are collected (Art. 268J. 


(D) Taxes Levied as well as Collected by the Union, but Assigned to the 
States within which they are Leviable: 

(a) Duties on succession to property other than agricultural land, 
(b) Estate duly in respect of property other riian agricultural land, (c) Terminal 
taxes on goods or passengers carried by railway, air or sea. (d) Taxes on 
railway fares and freights, (e) Taxes on sales cf and advertisements in news- 
papers. (0 Taxes on the sale of purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of ioter*Stafe trade or 
commerce (Art, 269J. 


(E) Taxes Levied and Collected by the Union and Distributed between 
Union and the States: 

Certain taxes shall be levied as well as collected by the Union, but their 
proceeds shall be divided between the Union and the States in a certain 
proportion, in order to effect an equitable division of the financial resources. 
These are— 


(a) Taxes on income other than on agricultural income (Art. 270}. 

(b) Duties of excise as are included in the Union list, excepting medi- 
cinal and toilet preparations may also be distributed, if Parliament by law so 
provides (Art. 272]. 

(A) The principal sources of non-ttix revenues of the Uaioa are the 
receipts from — ^ . 

Railways; Posts and Telegraphs; Broadcasting; Opium; Currencyan 
DWribotloo of Noa- Mint; Industrial and Commercial UndeftaJcings o* 
ttx Rertjota. Cfcntral Government relating to the subjects over which 

the Union has jurisdiction. . i 

Of the XndusIn'aJ and Commercial Undertakings reJatmg to Central 


subjects may be mentioned— , . 

The Industrial Hnance Corporation; The Air Corporations; 
in which the Government of India have made investments, such as . ' . 
Fertilisers and Chemicals Ltd; the Hindosthan Shipyard Li » 

Telephone Industries Ltd. 
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(B) The States, similarly, have their receipts from— 

Forests, Irrigation, and Commercial Enterprises (like Electricity, Road 
Transport) and Industrial Undertakings (such as Soap, Sandalwood, Iron and 
Steel in Mysore, Paper in Madhya Pradesh, Milk Supply in Bombay, Deep-sea 
Fishing and Silk in West Bengal). 

Even after the assignment to the States of a share of the Central taxes, 
the resources of all the States may not be adequate 
Grants-in-Aid. enough. The Constitution, therefore, provides that 

grants-in-aid shall be made in each y'ear by the Union to such States as 
Parliament may determine to be in need of assistance; particularly, for the 
promotion of welfare of tribal areas, including special grants to Assam in 
this respect [Art, 275]. 

Arts. 270, 273, 275 and 280 provide for the constitution of a Finance 
Constitution and Commission (at stated intervals) to recommend to the 
Functions of the President certain measures relating to the dikribution of 
Finance Conunission. financial resources between the Union and the States, — 
for instance, the percentage of the net proceeds of income-tax which should be 
assigned by the Union to the States and the manner in which the share to be 
assigned shall be distributed among the States [Art. 280]. 

The constitution of the Finance Commission is laid down in Art. 280, 
which has to be read with the Finance Commission (Miscellaneous Provisions) 
Act of 1951, which has supplemented the provisions of the Constitution. Briefly 
speaking, the Commission has to be constituted by the President, every five 
years. The Chairman must be a person having ‘experience in public, 
affairs’; and the other four members must be appointed from amongst the 
followng — 

(a) A High Court Judge or one qualified to be appointed as such; (b) a 
person having special knowledge of the finances and accounts of the Govern- 
ment; (c) a person having wide experience in financial matters and adminis- 
tration; (d) a person having special knowledge of economics. 

It shall be the duty of the Commission to make recommendations to the 
President as to — 

(a) the distribution between the Union and the States of the net proceeds 
• of taxes which are to be or may be, divided between them under this 

Chapter and the allocation between the States of the respective shares 
of such proceeds; 

(b) the principles which should govern the grants-in-aid of the revenues 
of the States out of the Consolidated Fund of India; 

(c) any other matter referred to the Commission by the President in 
the interests of sound finance. 

The First Finance Commission was constituted in 1951, with Shri Neogy 
The Rki Finance as the Chairman, and it subnutted its report in 195'3. 

nun ss on. Government accepted its recommendations which, inter 

aha, .were that— 

to the S^tates^an^Aaf income-tax shall be assigned by the Union 

Con^S^ by the 
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(b) The Co^ffiioe laid down the praciptn for joldantc of the Goienmcol of 
Mum Ihemalter of making geneial gianB-iiiuid to Stales srhlch require (inaiicial assisuece 
and also recommended specific sums to begisen locertam Stales such as West Bengal Puniab 
Assart, during thefiveyearsfrtwn 1932 to 1957. ’ 

A second Finance Commission, with Shri Sinthanam as the Chairman, 

■Ihe Second rmaere o “for'?”! 

Commission. Government in September, 1957 and its recommenda- 

tions Were given elTcct to for the quinquennium commen- 
cing from April, 1957. Broadly speaHng, the following changes resulted from 
the -Second Finance Commission's Report — 


(a) The share of the net proceeds of income-tax to be assigned |o Ibe States *is 
increased. 

(b) 50 per cent of the Union ewisc duties was to be distributed amongst the Sutes 
on the basis of population. 

(c) The proceeds of Estate Duty tclaling to immovable property were to be distri- 
buted among the States in proportion to the gross value of the immovable property located 
in each Slate. 

(dj Gtanfs-in-aiJ by way of tlnanciaf assistance from the Union were to be made to 
all the States save Bombay, Madras and Uttar Pradesh. 


A third Finance Commission, with Sri A.K. Chanda as its Chairman, 
The Third Plnance was appointed m December, 1960. Il submitted its 
Coniiniwlon. report in 1962, with the following rccommcndalions, 

iiUcr n//a— 


1. EuatcDuty. 

fora period of four years v.iciic(Tcct from April t, 1962. 

(a) out of the net proceeds in each financial year of estate duly in respCLl of property 
other than agricultural land, a sum equal to I (one) per cent to be retained by the Union as 
proceeds attributable to Union territories, 

(b) the balance of the net proceeds to be apportioned bciwccn immovable property 
and other property in the ratio of the gross value of alt such properties brought into assessment 
in that year; 

(c) the sum thus apportioned to immovable properly to be distributed among the 
Stales m proportion to the gross value of the immovable property located in each State. 

2. Income Tax. 

Fora Period of four years wilh effect from April 1, 1962: 

(a) the percentage of the net proceeds lO any linandal year of taxes on income other 

<’ • • — • • s„cf>r»r !»« ih<*<e proceeds represent process attiitutaWe to 

. . • • • : • ■ to be assigned to the 

III ' 

(b) ihcpcrccntageofthenciproceedsoltaxesonincomewuichshal! be deonedlo 

Tcprc^nt proceeds attributable to Union territories rfiall be 2| (two and a half)’. 

(c) tlio percentage of the ocl proceeds assigned to the States shall be distributed as 
shown in Tabic 98 


j. union uxcisc uuuc'. . _ „ , 

ForaperioJ ofrourycirswilhcffectfrom April 1,1962, tv sum eqiut lu 37 (fwc" r/ 
per cent of the net proceeds of the Union duties of excise on ceruin articles, such as sugar, 
coffee, tea. shall be paid out of the CoMolidated Fund of India to the Sutes and dulribo 
among them. 


4. Additional Dulles of Excise. ^ 

For a period of four yean with effect from April 1, 1962, out of the toul net 
of the adJilional duties of excise levied in replacement of sales tax on cotton fabm^ r») 
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artificial silk fabrics, silk fabrics, woollen fabrics, sugar and tobacco (including manufactured 
tobacco), a certain percentage shall be distributed among the States. 

The fourth Finance Commission with Dr. Rajamannar, retired Chief 
The Fourth Finance Justice of the Madras High Court, as its Chairman, 
Commission. was constituted in May, 1964. 

Its principal recommendation was — 

While theStates’ share of the divisible pool of income-tax has been raised from 66i 
to 75 per cent, the share of each State will continue to be determined on the basis of SO per 
cent on population and 20 per cent on collection. 

A fifth Finance Commission, headed by Sri Mahavir Tyagi, was constitu- 
Thc Fifth Finance ted in March, 1968, with respect to the quinquennium 
Commission. commencing from 1-4-1969. It submitted its final report 

in July 1969, and recommended that the States’ share of income-tax should be 
raised to 75 per cent and of Union Excise duties should be raised to 20 per cent. 

The sixth Finance Commission, headed by Brahmananda Reddy, sub- 
The Sixth Finance mitted its Report in October, 1973. This Commission 

Commission. was, for the first time, required to go into the question 

of the debt position of the States and their non-plan capital gap. The 
main recommendations of this Commission, covering the five-year period 
from April 1974 to March 1979, which have been accepted by the 
Government are — 


(i) There will be a transfer of Rs. 9,608 crorcs to the States during this period, 

(ii) White the Commission has recommended that allwation of the net proceeds of 
income-tax to the States should be raised from 75 to 80 per cent, it has not suggested any 
change in the existing principles of distribution of estate duty or grant in lieu of the repealed 
tax on raihvay passenger fares. While it has raised the share of the Slates of the net proceeds 
of income-tax by 5 per cent, the share of each State continues to bo determined on the basis 
of 90 per cent on population and 10 per cent on assessment. 

(iii) Under Art. 275 (1), the Commission has recommended a total grant-in-aid of 
Rs. 2,509 crores to be given during the period to 14 States to cover their estimated non-plan 
deficit, even after allowing the devolution of taxes. 


The Seventh Finance 
Commission. 


A seventh Finance Commission has been appointed in June, 1977 in 
relation to the next quinquennium from 1979, with Sri 
Shelat, a retired Judge of the Supreme Court as its 
Chairman. 

By way of safeguarding the interests of the States in the Union taxes 
Safeguarding the ta- wiiich are divisible according to the foregoing provisions, 
tcrests of the States it is provided by the Constitution [Art. 274] that no Bill 
In the shared Taxes. or amendment which — 

(a) varies the rate of any tax or duty in which the States are interested ; or 

(b) affects the principles on wliich moneys are distributable according 
to the foregoing provisions of the Constitution; or 

imposes any surcharge on any such tax or duty for the purposes 
of the Union, 

shall be introduced or moved in Parliament except on the recommendation 
of the President. 

Subject to the above condition, however, it is competent for Parliament 
to increase the rate of any such tax or duty for purposes of the Union [Art. 271]. 
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As in the lesislative and adminWralhe spheres, so in financial mailers. 
Financial coiUrol by tne normal relation bclw^cn the Union and the States 
ihe Union h Emcr- (under Arts. 268-279) is liable to be modified in rflfiercnt 
Icinds of emergencies. Thus, 

(a) While a Proclamation of Hmcrgency (Art. 352 (1)1 Is In operation, 
the Pr^idem may by order direct that, for a period not extending beyond 
the cxpir.ttion of the financial year In which the Proclamation ceases to operate, 
all or any of the provisions relating to the division of ihc lates belHeen the 
Union and the Stales and grants-in-aid shall be suspended (Art. 354J. In the 
result, jf any such order is made by the President, the Stales svid be left to 
their narrow resources rrom the revenues under the Stale Ust, \vilhout any 
augmentation by contributions from the Union. 

(b) While a Proclamation of Financial Emergency (Art. 360 (l)J is 
made by the President, it shall be competent for the Union to give directions 
to the Stales — 


(i) to observe such conons of financial propriety and other safeguards 
as may be specified in the directions; 

(ii) to reduce the salaries and allowances of all persons serving in 
connection with the affairs of the State, including High Court 
Judges; 

(iii) to reserve for the consideration of the President all money and 
financial Bills, after they are passed by the Legislature of the Stale 
(Art. 360]. 

The Unioit shad have unhmited power of borrowing, upon the security 
BortowluR Poi»en of revenues of India either wiihm India or outside, 

the Ualoii and the The Union Executive shall exercise the po«er subject 
States. only to such limits as may be fixed by Parliament from 

time to time (Art. 292] 

The borroyving power of a State is. however, subject to a number of 
constitutional limitations; 

(i) It cannot borrow outside India. Under the Goier/tmcnt cf India 
Act, 1935, the States had the power to borrow outside India with the consent of 
the Centre But this power is totally denied to the Slates by the Coiuiitution; 
the Union shall hav e the sole right to enter into the mternalioBal money market 


in the matter of borrowing 

(ii) The State Executive shall have the power to borrow, within the 
fem'tofy of India upon the security of the revenues of the State, subject to the 
following conditions; 

(a) Limitations as may be imposed by the State Legislature. 

(b) If the Union has guaranteed an outstanding loan of the Stale, 
no fresh loan can be raised by the State without consent cf the Union 

Government. ^ Ur 

(c) The Government of India may itself offer a loan to a Sut^c, o 

a law made by Parliament. So long as such a loan or any part 1 

oulslandrag, no fresh loan can be raised by the Stale wilhoW 
the Government of India. The Government of India may impoje term 
giving its consent as above (Art. 293). 
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Before closing this Chapter, it should be pointed out that there is a growing 
Dansoa far inore ^ieinand from some of the States for greater financial 
FtsEBdd ptmer by powers, by amending the Constitution, if necessaty'. 
States. which was stoutly resisted by Prime I'.iinister Desai.’ 

There are two reles’ant considerations on this issue: 

(i) Ihe steps taken by Pakistan to make nuclear bombs together 
with the equivocal conduct of China leave no room for complacence in the 
matter of defence. Hence, the Union cannot yield to any weakening of its 
resources that would prejudice the defence potential of the coxmtiy. 

Cii) On the other hand, the welfare activities of the States involving 
huge expenditure, natural calamities, etc., which could not be Mly ensisaged 
in 1950, call for a retision of the financial protisions of the Constitution, 

The future of this problem cannot be guessed owing to the peculiar 
political forces which operate behind the screen, but it may reasonably be 
anticipated that it may lead to an amendment of the Constitution to confer on 
the States power to levy neir taxes, pro tcEito curtafling the residuary taxing 
power of the Union under Entry 97 of List I. The result, etidsntiy, will be to 
enhance the burden of the tax-payer caused by newer State taxes, nobtithstand- 
ingthe reluctance of the State Governments to be unpopnlar on this account. 
Short of that, an experiment may be made by amending Art. 276 (2) to raise 
the limit of the State power to lesy professions tax. This power, it may be 
noted, has been used by the West Bengal Legislature in 1979, but the yield may 
not satisfy the State Government’s needs. 
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ADMINISTRATIVE RELATIONS BETWEEN 
THE UNION AND THE STATES 


Any federal scheme involves the setting up of dual governments and 
Need for OhordJna- powers. But the success and strength of the 

lioa between the Unlu polity depends upon the maximum of co-operation 

of the Federafiw. co-ordination betvvcen the governments. The topic 

may be discussed under two heads: 

(a) Relation between the Union and the States; 

(b) Relation between the States inter se. 

In the present Chapter the former aspect wiU be discussed and the inter- 
state relations will be dealt with in the next Chapter. 

(A) Techniques of Union Contool Over States 

It would be convenient to discuss this matter under two heads— 0) In 
emergencies; (ii) in normal times. 

I. In £mergena>s. It has already been pointed out (p. 55, ante) that in 
'emergencies* the Government under the Indian constitution will work as if it 
were a unitary government. This aspect will be more fully discussed in 
Chap. 25, 

II. In Normal Times, Even for normal times, the Constitution has 
devised techniques of control over the States by the Union to ensure that the 
State governments do not interfere with the legislative and cxccutnc policies 
of the Union and also to ensure the efficiency ami strength of each individual 
unit which IS essential for the strength of ibc Union. 

Some of these avenues of control arise out of the executive and Icgislath e 
powers vested in the President, in relation to the States, e.g. ; 

fi) The power to appoint and dismiss the Go\’crnor[Arts. 155-156]; the 
power to appoint other dignitaries m the Slate, e g., Judges of the High Court; 

hfembers of State Public Service Commission [Arts 217, JI7/. 

(iO legislative powers, e.g., previous sanction to introduce legislation 
in the State Legislature [Art. 3(M, Proviso]; assent to specified legislation which 
must be reserved for his consideration (JIA (I), Prov. 1; 31C, Prov.; 2S8 (2)]: 
instructions of President required for the Governor to make Ordinance relating 
to specified matters [Art, 2/3 (f), Prov.J; veto power in respect of other Star-* 
Bills reserved by the Governor (Art. 200, Prov. 1}. 

These having been explained in the preceding Chapters, in the present 
Chapter we shall discuss other specific agencies for Union control, namely: 

(0 Pirections to the Stale government. 

/ ' 
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(ii) Delegation of Union functions. 

(iii) All India Services. 

(iv) Grants-in-aid. 

(v) Inter-State Councils. 

(vi) Inter-State Commerce Commission [Art. 307J. 

The idea of the Union giving directions to the States is foreign and 
D’ cctions by the repugnant to a truly federal system. But this idea was 
Union to State taken by the framers of our Constitution from the 
GoTcmmcnts. Government of India Act, 1935, in view of the peculiar 

conditions of this country and, particularly, the circumstances out of which the 
federation emerged. 

The circumstances under which and the matters relating to which it shall 
be competent for the Union to give directions to a State have already been 
stated [p. 239, The sanction prescribed by the Constitution to secure 

compliance with such directions remains to be discussed. 

It is to be noted that the Constitution prescribes a coercive sanction for 
the enforcement of the directions issued under any of the foregoing powers, 
mimely, the power of the President to make a Proclamation under Art, 356. 
This is provided in Art. 365 as follows: 

"Where any State has failed Ip comply with, or to give cfTect to any directions given 
. - f in the exercise of the executive power of the Union under any of 

Sanction for Emorcc- provisions of this Constitution, it shall be lawful for the Presi- 

mcat of Directions. jo ^ jjtuation has arisen in which the Government 

of the State cannot be carried on in accordance with the provisions of this Constitution.” 

And as soon as a Proclamation under Art. 356 is made by the President 
he will be entitled to asstimc to himself any of the functions of the State 
Government as are specified in that Article. 

It has already been stated [p, 279, ante] that with the consent of the Govern- 
ment of a State, President may entrust to that Government executive functions 
Delegation of of the Union relating to any matter [Art. 258(1)]. While 
Functions. legislating on a Union subject. Parliament may delegate 

powers to the State Governments and their officers insofar as the statute is 
applicable in the respective States [Art. 258 (2)]. 

Conversely, a State Government may, with the consent of the Government 
of India, confer administrative functions upon the latter, relating to State 
subjects [Art. 258A]. 

Thus, where it is inconvenient for either Government to directly carry 
out its administrative functions, it may have those functions executed tlirough 
the other Government, 

It has been pointed out earlier that besides persons serving under the 
Union and the States, there will be certain services ‘common to the Union 
and the States . These arc called ‘All-India Services’, of which the Indian 
AU-India Services. Administrative Service and the Indian Police Service 
... existing examples [Art. 312 (2)]. But the Cons- 

Dtutiou gives the power to create additional All-India Services.^ If the 
Council of States has declared by a resoluUon supported by not less than two- 
tlurds of the members present and voting that it is necessary or expedient in 
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the national interests so to do. Parliament may by law provide for the creation of 
one or more all-India services common to the Union and the States and 
regulate the recruitment, and the conditions of service of persons appointed, 
to any such service [Art. 312 (!)}.» 

As explained by Dr. Ambedkar in the Constituent Assembly, the object 
behind this provision ^or all-India services is to impart a greater cohesion to 
the federal system and greater efficiency to the administration in both the 
Union and the States: 

‘The dual polity which is inhereiii in » federal system is followed in il] federations 
by a dual service. In all Federations, there is a Federal Civil Service and a State Ci» il .‘Venice. 
The Indian Federation, though a dual pohiy. will have a dual service, but with one exception. 
It is recognised that in every country there are certain parts in its administraiive set-up which 
might be called strategicfro/n the point of view of maintaining thesiandard of administration. 
.. ..There can be no doubt that the standard of administration depends upon the calibre of 
the civil servants who are appointed to these strategic posts. . . .The Constitution provides 
that without depriving the States OT their right to form their own civil services there shall 
be an all-India Service, recruited on an ell-lndia basis with common qualifications, with 
umform scale of pay and members of which alone could be appointed to these strategic posts 
throughout the Union." 

As stated earlier. Parliament is given power lo make such grants as it may 
Crants-In-Ald, deem necessary to give financial assistance to any State 

which is in need of such assistance (Art. 27SI. 

By means of the grants, the Union would be in a position to correct 
inter-State disparities in financial resources which are not conducive to an 
all-round development of the country and also to exercise control and co* 
ordination over the welfare schemes of the Stales on a national scale. 

Besides this general power to make grants to the States for ftnaacial 
assistance, the Constitution provides for specific grants on two matters: (a) 
For schemes of development, for welfare of Scheduled Tribes and for raising 
the level of administration of Scheduled Areas, as may have been undertaken 
by a State with the approval of the Government of India, (b) To the State 
of Assam, for the development of the tribal Areas in that Stale (Provisos. 1-2, 
An. 275 (1)1, 

The President is empowered lo establish an Intcr-Staie Council (Art 263] 
ifat any time it appears to him that Ihc public interests would be served thereby. 

Though the President is given the power to define the 
Inter-Slate Council. Tiaturc of the duties to be performed by the Council, 
the Constitution outlines the ihrce-fold duties that may be assigned to this body. 
One of these is — 

"ihe duty oTinquir/nj inlo and adtnmg upon disputw which may have arisen bciwtca 
Stales." 

The other functions of such Council would be to investigate and discuss 
subjects of common interest between the Union and the States or between 
two or more States inter sc, e g., research in such matters as agriculture, forcsio'* 
public health and to make reconuaeadatio/i for co-ojdination of pollQ aa 
action relating to such subject. r- • t 

In exercise of this power, the President has already established a Cen 
Council of Health.* a Central Council of Local Sclf-Goremmeat,* 
Transport Development Council,* for the purpose of co-ordiaa 
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of the States relating to these matters. Apart from these fractional bodies, an 
all-embracing Inter-State Council should be established, as recommended by 
the Administrative Reforms Commission.® In fact, the primarv' object of an 
Inter-State Council bcina co-,-rdination and federal cohesion, this object has 
been lost sight of, while creating fragmentary bodies to deal Nvilh specified 
matters relying on the statutory' interpretation that the singular V before the 
word ‘Council’ includes the plural. 

For the purpose of enforcing the provisions of the Constitution relating 
to the freedom of trade, commerce and intercourse throughout the territory' 
of India [Arts. 301-305], Parliament is empowered to 
Infer - State ^ Com- constitute an authority similar to the Inter-State Com- 
merce Commission. Commission in the US. A. and to confer on such 

authority such powers and duties as it may deem fit [Art. 307]. No such Com- 
mission has, however, been set up by March, 19S0. 

Apart from the above constitutional agencies for Union control over the 
States, provided to ensure a co-ordinated development of India notwithstanding 
Extra - constitutional ^ federal system of government, there are some advi- 

Agcncies for scttlins sory' bodies and conferences held at the Union level, , 

All-India Problems. which further the co-ordination of State policy uad 
eliminate differences as between the States. The foremost of such bodies is 
the Planning Commission. 

Though the Constitution specifically mentions several Commissions to 
achieve various purposes, the Planning Commission, 
as such, is not to be found in the Constitution. ‘Econo- 
mic and social planning’ is a concurrent legi.slative power [Entry 20, List IIIl- 
Taking advantage of this Union power, the Union set up a Planning Commis- 
sion in 1950, but without resorting to legislation. This e.\tra-constitulionaI 
and non-statutory’ body was set up by a resolution (1950) of the Union Cabinet 
by Prime Minister Nehru, with hunself as its first Chairman, to formulate an 
integrated Five Year' Plan for economic and social development and to act as 
an advisory body to the Union Government, in this behalf. 

Set up with this definite object, the Commission’s activities have gradually 
been extended oser the entire sphere of the administration cxcludina only' de- 
fence and foreign affairs, so much so, that a critic has described it as “the eco- 
nomic Cabinet of the country as a whole”, constituted of the Prime Minister 
and important Cabinet Ministers of tire Union and encroachinu upon the func- 
tions of constitutional bodies, such as the Finance Commission' and. vet, 
not bang accountable to Parliament. It has built up a hemy bure,aucr:fiic- 
organisation® wluch led Pandit Nehru himself to obscr\’e"— 

“The Conmission which was a small body cf serious thinkers had turned into a 
S" complete With a crowd of seere'mries. directors and of coume a bis 

According to these critics, the Planning Commission is one of the anencics 
of encroachment upon tire autonomy of the States under the federal ss-stem. 

Tliu of Lis mfiaence of tms Commission should, however be precisely 
examined before amvmtr at anv conclnslrm 'ti-,. r i- ■, ^ pweise y 

is to nrenare -> ol-n - conclusion. The function of the Commission 

to prepare . pUn for ehe most cnective and balanced utilisation of the 


Plannins Commission. 
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country s resources”, A\'hich svould initiate *‘a process of development which 
wiU raise living standards and open out to the people new opportunities for a. 
richer and more varied life”. It is obvious that the business of the Commission 
is only to prepare the plans; the implcracntatioa of the Plans rests vjih the 
States because the development relates to mostly State subjects. There is no 
doubt that at the Union, the Planning Commission has great weight, having 
the Prime Minister himself as its Chairman. But so far as the States are 
concerned, the role of the Commission is only advisory'. \Vhatcvcr influence 
it exerts is only indirect, insofar as the States view with each other in h^vingtbdr 
requirements included m the national plan. After that is done, the planning 
Commission can have no direct means of securing the irapleraentation of the 
platu If, at that stage, the States are obliged to follow the uniform policy laid 
down by the Planning Commission, that is because the States cannot do w ithout 
obtaining financial assistance from the Union.* But, strictly speaking, taking 
advantage of financial assistance involves a voluntary element, not coercion, 
and even in the United States the receipt of federal grants*in-ald is notcocsi- 
dcred to be a subversion of the federal system, even though it operates as 
an encroachment upon State autonomy, according to many critics.” 

But there U justification behind the criticism that there is overlapping of 
Nvoik and responsibility owing to the setting up of two Wgh'ppwtred bodiw, 
vfx., the Finance Commission and the Planning Commission and the Admims* 
trative Reforms Commission has commented upon it.’* There », in fact, no 
natural division beri^'ceri ‘plan expenditure' and 'non-plan expenditure’. The 
anomaly has been due to the fact that the makers of the Constitution could 
not, at that time, envisage the creation of a body like the Planning Commissioa 
which has subsequently been set up by executive order. Be that as it may be, 
the need for Co-ordination between the two Commissions is patent, aid. 
ultimately, this must be taken over by the Cabinet or a body sucb asibeT^atsemai 
Development Council of which we shall speak just now, unless ihe tbs 
C ommissions are unified, — which would require an amendment of the Cens- 
titution because the Finance Commission is mentioned in the Conjutnuoa. 

The Working of the Planning Commission, again, has led to the sesiec 
NaUtmal Up of ouotbet extra-consUtuUotial and ettrt-legal boSj, 

nitnt Conncil. namely, the National Development Council. 

This Council was formed Co 1952, as an adjunct to the Flsnuing Com- 
mission, to associate the States in the formulation of the Plans. Constituted 
of the Union Prime Minister and the Chief Ministers of States, the functions 
of the Council are “to strengthen and mobilise the efforts and resources of the 
nation in support of the plans; to promote common economic policies in all 
vital spheres and to ensure the balanced and rapid development of all parts 
of the country,” and in particular, arc— 

(a1 to review (he working of the National Plan from lime to urv. 
(b) to recommend measures for the achievement of the aims and 
set out in the National Plan. ^ 

Since the middle of 1967, all members of the Union CaK5rt_«V ^ 
Admirustrators of the Union Territories have been members ofth 
R«ide< the PlannJnc Commission, the annual confcrcncofc v 
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is lesion, held under the auspices of the Union, sen-e to evolve co-ordination 
and integration even in the State sphere. Apart from conferences held on 
specinc problems, there are annual conferences at the highest level, such as 
the Governors’ Conference, the Chief Ministers’ Conference, the Law Ministers’ 
Conference, the Chief Justices’ Conference, which are of no mean importance 
from the standpoint of the Union-State as well as inter-State relations. As 
Appleby® has observed, it is by means of such contacts rather than by the 
use of constitutional coercion, that the Union is maintaining a hold over this 
sub-continent, having si.vteen autonomous States: 

“No other targe and important national go\-cmmer.t is so dependent as India 

on theoretically subordinate but actually rather distinct units responsible to a different political 
control, for so much of the administration of what arc recognised as national programmes 
of great importance to the nation. 

The power that is exercised organically in New Delhi is the uncertiin and disconti- 
nuous power of prestige. It is influence rather than power. Its method is malang plans, 

issuing pronouncements, holding conferences Any real power in most of the development 

field is the personal power of particular leaders and the informal, extra-constitutional, extra- 
administrathe power of a dominant party, coherent and strongly led by the same leaders. 
Dependence of achievement, therefore, is in some crucial ways, apart from the formal organs 
of governance, in forces which in the future may take quite different forms.’’ 


(B) CO-OPERATTON BETWEEX THE UNION AND THE STATES 
Apart from the agencies of federal control, there arc certain provisions 
whicli tend towards a smooth working of both the Union and State Govern- 
ments, without any unnecessarj' conflict of jurisdiction. These are — 

(i) Mutual delegation of functions. 

(ii) Immunity from mutual ta,xation. 

(i) As explained already our Constitution distributes between the 
Mutual Ddegaiion Union and the States not only the legislative power 
of Functions. but also the executive power, more or less on the same 

lines [Arts. 73, 162]. 

The result is that it is not competent for a State to exercise administrative 
power with respect to Um’on subjects, or for the Union to take up the adminis- 
totion of any State function, unless authorised in that behalf by any provision 
m the Constitution. In administrative matters, a rigid division like this may 
lead to orcasional deadlocks. To avoid such a situation, the Constitution 
has engrafted provisions enabling the Union as well as a State to make a 
mutual delegation of their respectwe administrative functions: 

‘delegation of Union functions, there are two methods: 
iv 1 of the State Government, the President mav, with- 

?aSs Si 

while consent of the State concerned, ParJiantcnl mav, 

of a Stott 

relating to a State subject so thi functions 

UJLCI, SO lar as that State is concerned [Art. 25SA]. 
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(Q Immunity from Mutual TAXAttON 

The system of double government set op by a federal Constitution requires. 
Need for mutual Im- its smooth yrOxlting, the immunity of the property 
munity for proper of one Government from taxation by another. Tboueh 

Vi^ldng of Federal there is some dilTcrencc between federal Constitution 

as to the extent up lo which this immunity should go, 
there in an agreement on the principle that mutual immunity from taxa- 
tion would save a good deal of fruitless labour in assessment and calculation 
and cross>accounting of taxes between the hvo govemmems (Union and 
State). 

This matter is dealt with in Arts. 2S5 and 289 of our Constitution, relating 
to the immunity of the Union and a State, respectively. 

The property of the Union shall, have insofar as Parliament may by 
ImniunUy of Union law otherwise provide, be exempt from ail taxes 
Property from State imposed by a State or by any authority withm a State 
Taxation. fArt. 2S5 (i)]. 

Sirrrilarly the property of a State is immune from Union taxation 
Exemption of Pro- [Art. 289 (1)]. The immunity, however, does not extend to 
perty and iccomc of all Union taxes, as held by our Supreme Court,** but 
a State from Union is confined only to such taxes as are levied cn property. 
Taxation. A State Is, therefore, not immune from customs duty, 

which is imposed, not on property, but on the act of import or export 
of goods. 

Not only the ‘property’ but also the ‘income' of a State is exempted 
from Union taxation, "nie cxeroption is, however, confined to the State 
Government and does not extend to any local authority situated within a 
State. The above immunity of the income of a State is, again, subject to an 
overriding power of Padiament as regards any income derived from a commer- 
cial activity. Thus — 

(a) Ordinarily, the income derived by a State from commercial activities 
shall be immune from income-tax levied by the Union. 

(b) Parliament is, however, competent to tax the income of a State 
derived from a commercial activity. 

(c) If, however, Parliament declares any apparently trying functions as 
functions ‘incidental to the ordinary functions of government’, the income from 
such functions shall be no longer taxable, so Jong as such declaration stands. 
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is legion, held under the auspices of the Union, serve to evolve co-ordination 
and integration even in the State sphere. Apart from conferences held on 
specific problems, there are annual conferences at the highest level, such as 
the Governors’ Conference, the Chief Ministers’ Conference, the Law Ministers’ 
Conference, the Chief Justices’ Conference, which are of no mean importance 
from the standpoint of the Union-State as well as inter-State relations. As 
Appleby® has observed, it is by means of such contacts rather than by the 
use of constitutional coercion, that the Union is maintaining a hold over this 
sub-continent, having sixteen autonomous States: 

“No other large and Important national government. .. .is so dependent as India 
on theoretically subordinate but actually rather distinct units responsible to a different political 
control, for so much of the administration of what are recognised as national programmes 
of great importance to the nation. 

The power that is exercised organically in New Delhi is the uncertain and disconti- 
nuous power of prestige. It is influence rather than power. Its method is making plans, 
issuing pronouncements, holding conferences. . . .Any real power in most of the development 
field is the personal power of particular leaders and the informal, extra-constitutional, extra- 
administrative power of a dominant party, coherent and strongly led by the same leaders. 
Dependence of achievement, therefore, is in some crucial ways, apart from the formal organs 
of governance, m forces which in the future may take quite different forms,” 


(B) CO-OPERATION BETWEEN THE UNION AND THE STATES 
Apart from the agencies of federal control, there are certain provisions 
which tend towards a smooth working of both the Union and State Govern- 
ments, without any unnewssary conflict of jurisdiction. These are— 

(i) Mutual delegation of functions. 

(ii) Immunity from mutual taxation. 

iw already our Constitution distributes between the 

of^LtioiSsT'"’" bu/”? legislative power 

lines [Arts. 73, 162] executive power, more or less on the same 

power withresvecUnW ^ competent for a State to exercise administrative 
tration of anv Statp fn the Union to take up the adminis- 

in the Constitution T ^ * ri°’ ” • ^’^thorised in that behalf by any provision 

has engrafted urovicinns w-' such a situation, the Constitution 

mutuTdliCrr ^ ^ state to make a 
(a) ^ administrative functions: 

(i) With the conJ^of thesS G methods: 

out any legislative sanction entrust ^ -Presiefent may, with- 

[Art. 258 (I)]. ’ ^ ^ y executive function to that State 

while legislating with respwt toTjnT <^oacerned. Parliament may, 

m short, a statutory basis. ^ delegation has, 

of a s2te mrremrasron‘fte“Sn o''' °°''“™'"‘of Mia, the Governor 
retag to a State subjeeh to far at that sSZLld 
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(Q Immunity from Mutual Taxation 

The system of double government set np by a federal Constitution requires, 
Need for mntuaJ Im- its smooth wrlcing, the immunity of the property 
mmlty for proper of one Government from taxation fey another. Thouch 
Working of FttJeral there is some difTcrcncc between fedcra! cinstituiion 
as to the extent up to which this immunity shoufd go, 
there in an agreement on the principle that mutual immunity from taxa- 
tion would save a good deal of fruitless labour in assessment and calculation 
and cross-accounting of taxes between the two governments (Union and 
State). 

This matter is dealt with in Arts. 285 and 289 of our Constitution, relating 
to the immunity of the Union and a State, respectively. 

The property of the Union shall, have insofar as Parliament may by 
Iramtmit/ of Union law otherwise provide, be exempt from all taxes 
Property from State imposed by a Slate or by any authority within a State 
Tixitfoo. (Art. 285 (i)]. 


Similarly the property of a State is immune from Union taxation 
ErempHon of Pro- [Art. 289 (I)]. The immunity, however, does not extend to 
perty and Income of all Union taxes, as held by cur Supreme Court,” but 
a Slate from Union is conhaed only to such taxes as are levied cn property. 
Taxaiatm. A State is, therefore, not immune from customs duty, 

which is imposed, not on property, but on the act of import or export 
of goods. 

Not only the •property’ but also the ‘income' of a Slate Is exempted 
from Union taxation. The exemption is, however, confined to the State 
Government and does not extend to any local authority situated within a 
State. The above immunity ot the income of a State is, again, subject to an 
overriding power of Patliaraent as regards any income derived from a commer- 
cial activity. Thus — ... 

(a) Ordinarily, the incoraedcrived bya State from commennal activities 

shall be immune from income-tax levied by the Union. ^ r «?, ♦ 

(b) Parliament is, however, competent to tax the income of a State 


derived from a commercial activity. , 

(c) If. ho^vev^r, Parliamrnt d«lar« any apparently trading fnnet, tins M 
functions •incidental to the ordinary functions of government . the income from 
such functions shall be no longer lasable. so long as such declaration stands. 


references 

, , erd'fti. bot jevtral cew 

f- UnUl 1961, no addilional alMndia Service* *vre . 

Service* have recently b«n created (videfoowrtcBfid« 

2. S.R.O. I41S. dated 9-8-1952; WP, p. l«- 

3. majfsr.p.m. , ,,.,,„MedidBeC«trairair-'’yWd- 

4. 1979, p. 3S2. Also Central Council of 1'“^'“ ^ 

fare Council [f/idia. J979, pp. 101, 108J. ^ ^ t 32-34; f.’se'M' ' 

5. Rep. ©r ihe Administrative ReTonns Coinnus*«<» t ,acl»^-»r-«br 

‘Centre-State Relations Inquiry Commiu**’ (p- 24) / , '*• 

Council, with the Prime Minister as Chairman. 



296 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


6. While each ofihe fir^t 4 Plans dealt with a quinquennium, the Fifth Plan for 1974-79 is a 
part of a long-term Perspective Plan for 1974-86. 

7. Chandra, Federation in India, pp. 275 et seq. 

8. Appleby, Public Adnmistration in India, p. 22.'fNo radical change has been made by the 
Janata Gavernment in the composition and functions of the Planning Commission]. 

9. U.iJ5rth3S3coadFiveYeirPl3n,70p2rce,itofthc‘revenueexpenditure’ and nearlythe 
whole of the ‘capital expenditure’ on the State Plans were financed by grants from the 
Union (under Art. 232 of the Constitution), known as ‘matching grants’, 

10. Vide B is'j’s Com ninlary on the Constitution of India, 5th Ed., Vol, IV, p. 304, 

11. Rep. of the Al.Tninistcative Reforms Com.nis3ioa, Vol, I, pp. 18-19, 26-39, 

12. Statesman, 18-7-1967, p. 1. 

13. Re Custo.ns Act, A.I.R. 1963 S.C. 1760. 



24 


INTER-STATE RELATIONS 


1. Isizr-State Comity 

Though a federal Coiuthulion involves ihe sovereignty of the Units 
Intcr-Slale Comity. territorial limits, it is rot possible 

for them to remain in complete isolation from each other 
and the, very exercise of internal sovereignty by a Unit would require its recogni- 
tion by, and co-operation of, the other Units of the federation. All federal 
Constitutions, therefore, lay dowm certain rules of comity which the Units 
are required to observe, in their treatment of each other. These rules and 
agencies relate to such matter as — 

(a) Recognition of the public acts, records and proceedings of each other. 

(b) Extra-Judicial settlement of disputes. 

(c) Co-ordination bc^vecn States. 

(d) Freedom of intcr-State trade, commerce- and intercourse. 

(A) Reeosrtithn of Public Acts, etc. Sincethejurisdictionof each State 
F.IiralmarfCWIi. <0 ■•s O"™ lerritoiy (Arts. (I), 162, 245 (1)J. 

the acts and records of one State might ba^ e been refused 
to be recogrused in another State, without a provision to compel such recogni- 
tion. f'he Constitution, therefore, provides that— 

“Full faith and credit shall be given Ihrooghouf the lerritefy of India to r^hlie acts, 
records and judicial proceedings of the Union and every State” [Aft. 261 (I)]. 


rrrrcntinn and Set- 
tlement of Disputes. 


This means that duly authenticated copies of statutes or statutory 
instruments, judgments or orders of one State shall be gi\en recognition in 
another State in the same manner as the statutes, etc., of the latter State itself. 
Parliament has the power to legislate as to the mode of proof of such acts and 
records or the effects thereof [Art. 261 (2)J. 

(B) Lxira-judicial Settlement of Disputes. Since the States, in every 
federation, normally act as independent units in the 
exercise of Ihcir internal sovereignty, conflicts of interest 
between the units are sure to arise. Ifcncc, in order 
to maintain the strength of the Union, it is essential that there should ^ 
adequate provision for judicial determination of disputes between the units 
and for settlement of disputes by extra-judicial bodies as well as their prevention 
by consultation and joint action. WTiilc Art. 131 provides for the judicial 
determination of disputes between Suies by vesting the Supreme Court with 
exclusive jurisdiction in the matter. Art. 262 provides for the adjudicanon 
of one class of such disputes by an extra-judidal tribunal, while Art. *63 
provides for the prevention of interstate disputes by investigation an re- 
commendation by an administrative body. Thus— 
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(i) Parliament may by law provide for the adjudication of any dispute 
or complaint with respect to the use, distribution or control of the waters of, 
or in, any inter-State river or river valley and also provide for the exclusion 
of the jurisdiction of all Courts, including the Supreme Court, to entertain 
such disputes [Art. 262 (1)]. 

In exercise of this power, Parliament has enacted the Inter-State Water 
Disputes Act, 1956, providing for the constitution of an ad hoc Tribunal for 
the adjudication of any dispute arising between two or more States with 
regard to the waters of any inter-State river or river valley. 

(ii) The President can establish an inter-State Council for enquiring 
into and advising upon inter-State disputes, if at any time it appears to him 
that the public interests would be served by the establishment of such Council 


Zonal Councils, 


[Art. 263 (a)]. 

(Q Co-ordination between States. The power of the President to set 
up inter-State Councils may be exercised not only for advising upon disputes, 
but also for the purpose of investigating and discussing 
Inter-State Councils, subjects in which some or all of the States or the Union 
and one or more of the State have a common interest. In exercise of this 
power, the President has already constituted the Central Council of Health, 
the Central Council of Local Self-Government, the Central Council of Indian 
Medicine^ .(see p. 291, ante). 

In this connection, it should be mentioned that advisory bodies to advise 
on inter-State matters have also been established under statutory authority: 

(a) Zonal Councils have been established by the States Reorganisation 
Act, 1956 to advise on matters of common interest to 
each of the live zones into which the territory of India 
has been divided,— Northern, Southern, Eastern, Western and Central. 

It should be remembered that these Zonal Councils do not owe their 
origin to the Constitution but to an Act of Parliament, having been introduced 
by the States Reorganisation Act, as a part of the scheme of reorganisation 
of the States with a view to securing co-operations and co-ordination as between 
the States, the Union Territories and the Union, particularly in respect of 
economic and social development. The creation of the Zonal Councils was a 
logical outcome of the reorganisation of the States on a linguistic basis. For, 
if the cultural and economic affinity of Unguistic States with their contiguous 
States was to be maintained and their common interests weic to be served by 
cooperative action, a common meeting ground of some sort was indispensable. 
The object of these Councils, as Pandit Nehru envisaged it, is to “develop the 
habit o co-operative working”. The presence ofa Union Minister, nominated 
S Government m each of these Councils (and the Chief Ministers 

thrltb co-ordination and national integration 

the auLom^LTro^^t f organisation, without undermining 

foster the ‘federal properly worked, these Councils would thus 

and provincialism. ^ resisting the separatist tendencies of linguism 

Madhya Pradesh!^^^^^^ comprising the States of Uttar Pradesh and 
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(li) The Northern Zone, comprising the States of Haryana, Himachal 
Pradesh, Punjab, Rajasthan, Jammu i Kashmir, and the Union Territories 
of Delhi & Chandigarh. 

(ill) nic Eastern Zone, comprising the Slates of Bihar, West Bengal, 
Orissa and Assam and the Union Territories of Manipur and Tripura. 

(iv) The Western Zone, comprising the States of Gujarat, Maharashtra, 
and Mysore; and the Union Territories of Dadra & Nagar HavcU; Goa, Daman 
Sc Diu. 

(v) The Southern Zone, comprising the States of Ardhra Pradesh,. 
KarnataVa, Taznii Nadu and Kerala. 

Each Zonal Council consists of the Chief Minister and two other Minisf ers* 
of each of the States in the Zone and the Administrator in the case of a Union 
Territbry. There is also provision for holding joint meetings of two or more 
Zonal Councils. The Union Home ’Minister has been nominated to be the 
common chairman of all the Zonal Councils. 

The Zonal Councils, as already stated, discuss matters of common 
concern to the States and Territories comprised in each Zone, such as, 
economic and social planning, border disputes, inier-State transport, mati« 
arising out of the reorganisation of States and the like, and give advice 
to the Govermnentsofthe States concerned as well as the Government of 

India.* 

(b) The River Boards Act, 1^56, provides for the establishment of a 

River Boardforthepurposeofadvisingthe Govemmeets 
WTwBMrt. interested in relation to ibe regulation or developoeab 

of an Inter-State river Of river vaDey. 

(c) The Water Disputes Act, 1956. provides for the reference of an 
Wifer plipotM inter-state river dispBfe for arbitration by a Water 

Trlbonal. Disputes Tribunal, whose award svould be final according- 

to Art. 262 (2) 298, ante]. 


II, Freedom OF IKTER-STA-re TRAOE AND COMMERCS ^ 

The great problem of any federal structure is to minimise imer-S^te 
barriers as much as possible, so that the people may feel that they are 
, . . . ., H.. nfanv of the Units 


^^institution guarantees this right by Art. 19(1) (dXu)- 

No less important is the freedon, of movement or passage of 
tod of commercial transactions between one part of the coun ty 

The progress of the country as » whole also ^9“''“ 

Veed fee Ibe Free, fteetlowofcommerceondintcrcouiseasbetweeo diltetTOl 

tern ef Trrie ..d ^ any barrier. This is particularly esseoM 

Comeim:.. in a federal system. This freedom is sought to be ^reo 

by the provisions (Ar/w-SOWned in Par. XllI "'1^" 
These provisiotis, however, are not conSned to ' esceMiouslsid 

inlra-S,«e freedom as well. In oUter worts, subject to 
down in this Part, no restrictions can be imposed upon the H 
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commerce and intercourse, not only as between one State and another but as 
between any two points within the territory of India whether any State border 
has to be crossed or not. 

Art. 301 thus declares— 

“Subject to the other provisions of this Part, trade, commerce and intercourse 'through- 
out the territory of India shall be free.” 


The limitations imposed upon the above freedom by the other provi.sions 
of Part XIII arc— .. • , 

(a) Non-discriminatory restrictions may be imposed by Parliament, 
in the public interest [Art. 302]. 

By virtue of this power, Parliament has enacted the. Essential Com- 
modities Act, 1955, which empowers, *in the interest of. the general public’, 
the Central Government to control the production, supply and distribu- 
tion of certain essential commodities’, such as coal, cotton, iron and steel, 
petroleum. 

(b) Even discriminatory or preferential provisions may be made by 

Parliament, for the purpose of dealing with a scarcity of goods arising in any 
part of India [Art. 303 (2)]. . , 

(c) Reasonable restrictions may be imposed by a State “in the public 

interest” [Art. 304 (b)]. 

(d) Non-discriminatory taxes may be imposed by a State on goods 
gooS [Art°304ta)].' ^’’'Union Territories, similarly as on m/m-State 

Art State Legislature to make a law [under 

or controlled bv o OH by the State, or by a corporation owned 

to the exclusion r ° ^ ° ^f^de, business, industry or service, whether 

to the cxclus on, complete or partial, of citizens or otherw-sc. 

fVcedomfldtrTr® difference in the scope of 

Sw eTuS m f and 301 both of whiph 

that Lt iff lUgHofw 

throughout the territorv of TnH- P^°^®ssion and guarantees such freedom 
ia An 19 ra Ar S| ™ *■> >^«»”abk restriction,, as mdicafed 

standpoint of ofcrhand, looks at tire freedom from the 

Of commercial transactions bcLeS^^one^^r carrying on 

the individuals who may be engaged in sulf irrespective of 

restrictions that can be imnnccd rl ^ ^ commerce. The only 
be found in Arts. 302-305 But T 'tu declared by Art. 301 arc to 

. . of these freedoms be restricted, the 



is a violation of Art. 301 or legislation.* Whei 

of an individual’s fundamental riirbf O’^dinarily be an infringemen 

esse, he can bring „„ appitation Sdefl™'^''* 

.s not meloded in Par, m „ a fundamenfd riS.‘ ® ^ 
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EMERGENCY PROVISIONS 


Federal government, according to Bryce, means weak government 
because it involves a division of power. Every modern federation, however, 
has sought to avoid this weakness by providing for the assumption of larger 
powers by the federal government whenever unified action is necessary by 
reason of emergent circumstances, internal or external. But while in countries 
like the United States this expansion of federal power takes place through the 
wisdom of judicial interpretation, in India, the Constitution itself provides for 
conferring extraordinary powers upon the Union in case of different kinds of 
emergencies. As has been stated earlier [p. 57, ante], the Emergency provisions 
of our Constitution enable the federal government to acquire the strength of 
a unitary system whenever the exigencies of the situation so demand. 

The Constitution provides for three different kinds of ‘emergencies’ or 
, . " . abnormal situations wliich call for a, departure from 

X^*rgencie^'”^^ ” normal governmental machinery set up by the 

' Constitution: — ^viz., (i) An emergency dpp to tyar, 

external aggression or armed rebellion. [Art. 352]. This may be referred to as 
‘iiatlonal emergency’, to distinguish it from the next category, (ii) Failurej pf 
constitutional machinery in the States [Art. 356]. (iii) Financial emergency 
[Alt'. 360]. 


Where the Constitution simply uses the expression ‘Proclamation of 
Emergency’, the reference is (Art. 366 (18)] to a Proclamation of the first cate- 
gory, i.e,, under Art. 352. 

The Emergency provisions in Part XVIII of the Constitution [Arts. 352- 
42ai and 44th 360] haye been extensively amended by. the . ■42 nd Ame nd- 
Amendments. ment (1976) and the 44th Amendment. (1978) Acts, so that 

the resultant position may be stated for the convenience of the reader, as 
follows: 

I. A ‘Proclamation of Emergency’ may be made by the President at 
any time he is satisfied that the security of India or any part thereof has been 
threatened by war, external aggression or armed rebellion [Art. 352]. ■ It may 
be made even before the actual occurrence of any such disturbance, i.e., when 
external aggression is apprehended. 


An Einerg ency_ means the ^.^^'^cnce^f a condition whereby the security 
part thereof is l^catene^ by war o r externaI~aggfession dr 
A. Proclamation of armed rebellion. A state of emergency exists under 
Emergency. ^ the Constitution when the President makes a ‘Proclama- 

tion of Emergency . The actual occurrence of war of any internal violence 
is not necessary to justify a Proclamation of Emergency by the President. 
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The President may make such a Proclamation if he is satisfied that there is 

an imminent danger of • 

Procl ama tion can^be n i 

C abinet ra nk, headed I 
th^such'.a TFocIamajT 

While the 42nd Amendment made the declaration immune from judicial 
review, that fetter has been removed by the 44th Amendment, so that the consti. 
tutionality of the Proclamation may possibly be questioned in a Court on the 
ground of mala fides.^ 

Every such Proclamation roust be l aid bef ore both Houses ofJ»arIiament 
and sha ll cease to be in operation unless it is approved’ by resolutions of both 
Houses of Parhament within one month from the date of its issue. 

Until the 44th Amendment of 1978, there was no Parliamentary control 
over the revocation of a Proclamation, once the issue of the Proclamation had 
been approved by resolutions of the Houses of Parliament. 

After the 44th Amendment, a Proclamation under Art. 352 may come 
lo"an end in the following ways: 

(a) O nthe exjny of 1 month from Us issue, unless it 
“ ” is appro ved by resolutions of both Ho'uscs of Parliament 

before the ex piry.ofdharBtfiod. If iKe House of the People is dissolved at the 
date of issue oHIw Proclamation or within 1 month thereof, the Proclam^on 
iiiayj_urvive,iintU 30 days.from the date of the.firsl sitting of the House until its 
reconstitution, provided the Council of States has in the meaning approved of 
it by a resolution {Cl. (4)]. 

HowaProeUmatioa (b) It will get a f resh l ea^o£6 months from the date 

nay terminate. it IS ap proved by resolutions of both Houses ofParliament 

[Cl. 5], so that it will terminate at the enH’of 6 months from the dale of Iasi such 
resolution. 

(c) Every such resolu tion under Q$. (4)'(5;, m ust be gassed Jby a sp^al 
majorijy in each Ho use [Cl. (6)) 

(d) The President must issue a Proclamation of revocation any time 
that the House of the People passes a resoludon disappro'^s of the issue 
qr continuan ce of. the~~ Proclamation. [Cl. (7)]. For the purpose of convening 
a special sitting of the House of the People for passing such a resolution of 
disapproval, power has been given [Cl. (8)J to not less than l/IO of the Mem- 
bers of the House to give a notice in writing to the Speaker or to the President 
(vvhen the House is not in session) to convene a special sitting of the House for 
this purpose, within 14 days from the date of service of such notice on the 
Speaker or the President, as the case may be. 

It may be that an armed rcbclliou or external aggression has affected only 
a part of the territory of India which is needed to be brought under greater 
control. Hence, it has been provided, fay the 44th Amendment, tliat a Procla- 
mation under Art. 352 may be made in respect of the whole of India or only a 


part thereof. 

The Executive and the Legislature of the Union shall have extraordinary 
powers during an emergency. . . , . 

The effects of a Proclamation of Emergency may be discussed under four 
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Jieads— (i) Executive; (ii) Legislative; (iii) Financial; and (iv) As to Funda- 
mental Rights. ^ 

(i) Executive. When a Proclamation of Emergency has been made, 

the executive power of the Union shall, during the operation of the Proclama- 
tion, extend to the giving of directions to any State as to the manner in which 
the executive power thereof is to be exercised [Art. 353 (a)]. 

In normal times, the Union Executive has the power to give directions 
to a State, which includes only the matters specified in Arts. 256-257. 

But under a Proclamation of Emergency, thcjG(^rjnment_of India shall 
acquire the power to give directions to a State on ^any' matter, _ so,_thaLthough 
the State Government will not be suspended, it will.be. 
Effects of Proclama- complete' control of , the Union.,'Executive, and 

tion of mcrgency. administration of the country insofar as the Pro- 

clamation goes, will function as under a unitary system with local sub- 


divisions. 

(ii) Legislative, (a) While a Proclamation of Emergency is in opera- 
tion, Parliament may, by law, extend the normal life of the House of t he Peopl e 
(5 years) for a period not exceeding one year at_a tim^ anj^ not exten ding in 
any case beyond a period of 6 months after the^ Proclamation lias ceased Jo 
operate [Proviso to Art. 83 (2), ante]. (This power also was used , by Mrs. 
Gandhi in 1976 — Act 109 of 1976.) 

(b) As soon as a Proclamation of Emergency is made, the legislativ e 
co mpetence of the Union Parliameih shall be autornaticall y wid ened and the 
limitation irtiposed as regards List II, by Art. 246 (3), shall be removed . In 
other words, during the operation of the Proclamation of EmCTgmcy^j^JParlia- 
ment shall have the power to legislate as regards List JI (Stat e List) as w ell 
[Art. 250 (1); p. 276, ante]. Though the Proclamation shall not suspend the State 
Legislature, it will suspend the distribution of legislative powers between the 
Union and the State, so far as the Union is concerned, — so that the Union 
Parliament may meet the emergency by legislation over any subject as may 
be necessary as if the Constitution were unitary. 

(c) In order to carry out the laws made by the Union Parliament under 

its extended jurisdiction as outlined above, Pi^iament shall also have the 
power to rnakc laws conferring powers, or irnposing duties (as may be neces- 
sary for the purpose), up on th e Executive of the Union in respect of any 
^^5ltcr, even though such matter normally belonged to State jurisdiction 
[Art. 353 (b)). ■ -- 


(iii) Financial. During the operation of the Proclamation of Emergency, 
the President shall have the,constitutional power to modify the provisions of th e 
relating to the allocation of financial relations between theTjnion 
own Order. But no such Order shall have effect beyond 
the financial year in which the Proclamation itself ceases to operate, and, 
[At 3'^^^'^^ President shall be subject to approval by Parliament 


(iv) As regards Fundamental Rights. Arts. 358-359 lay down tl 

Emergency upon fundamental rights. As amende 
up to 1978, by the 44th Amendment Act, the following results emerge— 
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I. While Art. 358 pfo\idcs that the State would be free from the limita- 
tions imposed by Art. 19, so that these rights would be non-cristent againsl the 
State during the operation of a rrochmalion of F.mcrgefio% under Art. 359, 
the right to more the Courts for jhc. enforcement of-ihe. rights or -any. of tl-.cm, 
rna^ejuspended, by.Ordcr.jof the President. 

II. While Art. 359 would apply to an Emergency declared on any of the 
grounds specified in Art. 352, i c.,nar, external aggression or armed rebellion, 
the application of Art. 358 is confined to the case of Emergency on gteunds of 
war or external aggression only. 

III. While Art 358 conics into operation automatically to suspend 
Art. 19 as soon as a Proclamation of Emergency on the ground of v.ar or 
external aggression is issued, to apply Art 359 a further Order is to be made by 
the President, sp^lyrng those Fundamental Rights against jfthich the suspen- 
sion of enforcement shairijc operative. 

IV. Art. 358 suspends Art. 19; the suspension of enforcement under 
Art. 359 shall iclatc only to those Fundamental Rights uhich arc spscilied 
in the President’s Order, excepting Arts 20 end 21. In the result, notwith- 
standing an Emergency access to the Courts cannot be barred to enforre a 
prisoner’s or detenu’s right under Art. 20 or 21 * 

V. Neither Art. 3SS nor 359 shall have the effect of suspending the opera- 
tion of the relevant fundamcmal right unless the law whuh affats ilie 
aggrieved individual contains a recital to the cficct that ‘'su».h l.iv. is in relation 
to the Proclamation of Emergency" In the absence I'f suih rem U in the law 
itself, neither such law nor any executive actiontai.i.n under it shall have any 
immunity from challenge for violation of a fundament it ticht during operation 
of the Emergency (Cl (21 of Art 358 and Cl (IPl cf Art 359J 

A. The /irs/ Proclamation of EmetceucN under Art 352 vrus made by the 
i'rcsidenf’on October 2h. i%2. in view of the Chinese 
Uses of the Emer- a^f^ssion m the NEFA It was aKo provided by a ' 
sency o»crs. pVcsidcntial Order, issued under An 359. that a person 

arresled.oiJnipnsoncd under the Defence ot India Act would not be entitled to 
iwv'e any Court for the enforcement of any of hn J undAmental Rights un^r 
Art. 14. 19 or 21. This Proclamauon of rmerg..ncy was revoked by an order 
made by the President on January Id 1968. 

J). The St’ornd Vi ochmaiion of tmcrgi-my ui.oer Art 352 was made 
by the Presid ent on December 3, 1971 wlkcn PukuUti ldun^.hcd an undech red 
w ar a gainst .India * 

A Presidential Order under Art 359 'va> prymulgaieU on Dccerubcf-^'^- 


1974, iiTvicvv 6T certain High Court deuMons releasing some detenus undrrj^ 
•• .''' e-- - . » • tu-ri (•„ "nugglmg operation, 

’■■ ■ ■ ■ i' ■ * : detenu to"movc 

. Arts I>E 

^riod of 6 months or during the corAmaanwc of the Proch nutfas j^' 
gency of 1971,* whichever expired earlier ,. 

Though there was a ceasefire on the capitulation of Pakistan ^ 
in December, 1971, followed by the Simla Agrccmcra between P ’“'T. 
tan, the Proclamation of 1971 was continued, owing to 
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hostile attitude of Pakistan. It was thus ia op^erationwhenJhjJ^^^^^^ 
tion of June 25, 1975 was made.® 

C. While the two preceding Proclamations under Art. 352 were made 
on the ground of externa/ aggression, the f/tird Proclamation of Emergency 
under Art. 352 wis made on June 25, 1975, on the ground of ytcraal 

disturbance.”* . , .wr t ■ j. t. 

The “internal disturbance”, which was cited in the Press Note relating to the 

Proclamation, is that ‘certain persons have been, inciting, the Poli^ an^^e 
Armed Forces against the discharge of ^eir duties and their normal 
functioning’.* 

It should be noted that after 1978, it has not been possible to issue a Pro- 
clamation of Emergency on the ground of ‘internal disturbance’, short of an 
armed rebellion, for, the words ‘internal disturbance’ 
44th Amendment. substituted by the words ‘armed rebellion’, 

by the Constitution (44th Amendment) Act, 1978. 

II. The Constitution provides for carrying on the administration of a 
State in case of a failure of the constitutional machinery. 

(a) It is a duty of the Union to ensure that the government of every 
State is carried on in accordance with the provisions of the Constitution 
B. Proclamation of lA.rt. 355], So, the President is empowered to make a 
Failure of Constitu- Proclamation, when he is satisfied that the Gove rnm ent 
tional Machinery in of a State cannot be carried on in accordance with iOie 

provisions of the Constitution, cither on the report of 
the Governor of the State or otherwise [Art. 356 (1)]. (For uses of llu?^\vef, 
see belotv.') 

(b) Such Proclamation may also be made by the President where any 
State has failed to comply with, or to give elTcct to, any directions given by 
the Union, in the exercise of its executive power to the State [Art. 365j, No 
such occasion has arisen up to 1979.®v 

By such Proclamation, the President may — 

(a) assume to himself all or any of the functions of the E xecu tive ^ 
the State or of any other authority save the High Court; hnd 

(b) declare that the powers of the Legislature of the State shall be 

or under the authority of,ParIiamcnt. In short, bysuch~Pro- 
clamation, the Union would assume control over all functions in the State 
administration, except judicial. '' "" 

When the State Legislature is thus suspended by the Proclamation, it 
shall be competent — 

(a) for Parliament to delegate the power to make laws for the State to 
the President or any other authority specified by him; (b) for theJPresident 
to authorise, when the House of the People is not in session, expenditur e from 
^ pending the sanction of such expenditure 

19 m. ay lament, and (c) for the President to promulgate Ordinances for tlie 
raimstration of the State, when Parlimicnt is notjn session [Art! 357]. " ' 

Tf Vinw V Proclamation sliaii ordinarily be for two montlis. 

dissXri I- was issued when the House of the Peoplc''%m 

dissolution took place during the period of the two months above- 
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mentioned, the Proclamation would cease to operate on the cxplr>’ of 30 days 
from the date on which the House of the People first met, unless the Proclama- 


year . two^othcr conditions, as inserted by the 44ih‘^Amcndincnt Act, 1948, have 
to be satisfied, namely, that — — 

44th Amendaent. . a Proclamation of Emergency is in operation, 

in the whole of India or, as the case may be, in~thc 
whole or any part of the State, at the time of the passing of such resolution, 
and 

(b) the ^crtion_Cpmmission certifies that the continuance in force of the 
Procla mation approved un der clause (3) during the period specified in such 
r^hilion IS necessary on account ofdi^icuhies in holding gerrml elections to 
the Legisraijvc-^semhTy.or.the^State concerned. 

By the 42nd Amendment, 1976, the President’s satisfaction for the making 
of a Proclamation under Art. 356 had been made immune from judicial review; 
but the 44th Amendment of 1978 has removed that fetter, so that the Courts 
may now interfere if the Proclamation is nuUa fide' or the reasons disclosed 
for making the Proclamation have no reasonable nexus with the satisfaction of 
the resident.* 

The Proclamation in case of failure of the constitutional machinery 
differs from a Proclamation of ‘Emergency* on the following points: 

(i) A Proclamation of Emergency may be made by the President only 
when the security of India or any part thereof is thjcaicned by war, external 
aggression or armed rebellion. A Proclamation in respect 
of failure of the constitutional machinery may be made 
by the President when the constitutional government of 
Stale cannot be carried on for any reasons, not necessarily connected s\iih 
year or armed rebellion. 

_(ii) When a Proclamation of Emergency is made, the Centre shall get 
no power to suspend the State Constitution or any pari thereof The State 
Executive and Legisbturc would continue in operation and retain their powers. 
All that the Centre would gel arc concurrent powers of legislation and admi- 
nistration of the State. 

Bui under i Proclamation in case of failure of the constitutional machi- 
nery, the State Legislature would be suspended and the exccutise authority 
of the State would be assumed by the President in whole or in part. [This is 
why it is popularly referred to as the imposition of the 'President's rule'] 

(iii) Under a Proclamation of Emergency, Parlbmcnt can legislate 
in respect of State subjects only by itself; bat under a Proclamation of the 
other kind, it can delegate its powers to legislate for the State,— to the President 
or any other authority specitbd by him. 

(tv) In the case of a Proclamation of failure of constitutional machinery, 
there is a maximum limitation to the power of Parliament to extenJ^^ opera- 
tion of the Proclamation, namely, thw jxars [Art. 356 (4), Prr “j 


Arts. 352 and 356 
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the case of a Proclamation of Emergency, it maybe continued for a period of 
6 months by each resolution of the Houses of Parliament approving its conti- 
nuance, so that if Parliament so approves, the Proclamation may be continued 
indefinitely as long as the Proclamation is not revoked or the Parliament 
does not cease to make resolutions approving its continuance {new Cl. (5) to 
Art. 352, inserted by the 44th Amendment Act, 1978]. 

It is clear that the power to declare a Proclamation of failure of consti- 
tutional machinery in a State has nothing to do with 
Use of the Power. external or internal aggression; it is an extraordinary 

power of the Union to meet a political breakdown in any of the units of the 
federation [or the failure by such Unit to comply with the federal directives 
(Art.365)], which might affect the national strength. It is one of the coercive 
powers at the hands of the Union to maintain the democratic form of govern- 
ment, and to prevent factional strifes from paralysing'the governmental machi- 
nery, in the States. The importance of this power in the political system of 
India can hardly be overlooked in view of the fact that it has been used not 
less than sixty limes during the first twenty-nine years of the working of the 
Constitution: 


(1) In June 195 1, in the Punjab, — when an alternative Ministry could not be formed 
after the resignation of Dr. Gopicliand Bhargava's Ministry. 

(2) On 4-3-1953, in Pepsu (Patiala and East Punjab Slates Union) after successive 
Ministries failed to establish a stable government in the State. 

(3) On 23-9-1953, in Travancorc-Cochin, — on the fall of the John Ministry. 

(4) On 15-1 1-1954, in Andhra, — when the Prakasam Ministry was defeated on the 
question of Prohibition by an alliance between the Communist and the P.S.P. parties, and 
there was no single party in the State whieh could command a majority in the Legislature, 
while the defeated Ministry refused to carry on the administration, as a care-taker govern- 
ment, till a fresh election could be held. 

(5) In 1956, in Travancorc-Cochin, — ^whicn was renewed on the formation of the 
new State of Kerala, — owing to the difficulty in forming a Ministry, after the defeat of the 
Congress Ministry. The Proclamation was revoked in April, 1957, on the formation of the 
Communist Ministry by Shri Namboodiripad. 

(6) In July 1959, in Kerala, — when the Namboodiripad Ministry was virtually dis- 
missed while still in power, — on the ground that owing to maladministration leading to a 
‘mass upsurge' against the government in power it was not possible to carry on the adminis- 
tration of the State in accordance with the provisions of the Constitution, and the State 
Ministry refused to accept any of the alternatives suggested by the Centre, including the hold- 
ing of a mid-term election to test the confidence in the Ministry.* 

(7) In January 1961, in Orissa, — when the Coalition Ministry led by Dr. Mohtab 
resigned and the Governor reported that no party in the Legislature was in a position to 
form a Government. 


(8) In Kerala, again, on the 10th September, 1964, — on the fall of the Congress 
Ministry led by Shri Sliankar, as a result ot a censure motion, which was backed by dissident 
Congressmen.’ This Proclamation was continued, having been approved by resolutions of 
bothHouses of Parliament under Art. 356(4), — thelast ofsuch resolutions having been passed 
by thcHouscsonNovembcr, 8,1965.* 

_ •^^^®Uh®revocationjustmcntioncd,thcrc Was a mid-term election but Congress 

tailed to secure a majority at that election and Art. 356 was resorted to, for the fourth fme, 
m Kerala, towards the end of 1965 


't'-itp *5’'^ second time), in July, 1966, pending the separation of the 

Svate into the two States of Punjab and Haryana.' 

(II) This power was next used in Goa, in December, 1966, for the purpose of hold- 
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ing an opinion poit, to determine whether it would merge with Maharashtra or ccr.tirue as 
Union Territory. 

(12) In Rajasthan, after the Fourth Genera) Election (on I3-3-J967), owing to po^m- 
larrcsistanceagainsttheformationcfaMmisiiybythcCongTcssPany (under Mr.Sul^hadia). 
who were la a numerical majority m a single party. The Proclamation was resoked oa 
25-4-1967. 

(13) In Haryana, on 26-1 1-1967,— dissotving the State Assembly. 

(14) In West Bengal, on 20-2-1968, after the resignation of the P.C. Ghcsh (P DP.) 
Ministry.** 

(15) In (he Uttar Pradesh, on 25-2-196S, on (he ground orpolrtica! instability after 
the resignation of Charan Singh, the S-V 0. Chtef Minister.'* It continued till after the 
mid-term election in February, 1969. 

(16) In Bihar on 29-6-1968, after the resignation of Dhola Paswan, the U F. Chief 
Minister, owing to political instability as the Opposition Congress Party was unable to form 
a Government.*’ 

(17) InPunjab,rorthethirdtime,inAugust,)968,” onthe fall ofthcGurnam Singh 
Minisiry. 

(18) In West Bengal, for the second ti/re, on ^-3-1970 (resoked on 2-4-1971), oa 
the resignation of Sri Ajoy Mukherji. Chief Minister of the United Front Ministry. 

(19) In U.P. for the second time, on 2-10-1970, when the Chief Minister Charan 
Singh refused to resign at the request of (be Governor os tbe ground that be had lost the 
support of the Legislative Assembly.— Charan Singh having earlier advised the Governor 
to dismiss as many as 14 of his colleagues in the DICD-Icd Coalition Ministry *’ 

(20) In Orissa, for the second Ome, on 1 1-1-1971, following the resignation of Chief 
Minister R.N. Singh, his advice for dissolution of Assembly not being accepted by the 
Governor. 

(21) In Mysore, on 27-3-1971 *• 

(22) In Gujarat, on 13-3-I97I '• 

(23) In Punjab, for the fourth lime, on I5-6-197J, on the rcvignatien by the CJ'lef 
Minister, Badal. 

(24) In West Bengal, for (he third (ime, on 25-6-1971. 

(25) In Tripura, on 1-U-I97J. 

(26) On27-12-197I, in Bihar, on the rcsignalion of the Coalition Minnlo, headed 
by Bhola Paswan. which was followed by a dissolution of the Legislative Assembly. 

(27) In Andhra Pradesh, on 18-1-1973 owing to breakdown of law and order caused 
by the agitation for separation of the Andhra Pradesh region from Telcrgana. Trcsidcct’s 
rule’ was imposed after (he Chief Minister. Narasimha Rao, was induced to resign. 

(2S) In Onssa (for the third time), on 3-3-1973, after the resignation of Chief 
Minister NandiniSatpathi, following the dcrcctionor25members of her Parly (Congress), 
including two Cabinet Ministers,*’ 

(29) In Manipur, on 28-3-1973. on the resignation of the Alimuddin Ministry, owirg 
to a large defection of Ministers to the Opposition. 

(30) On 13-6-1973. in Uttar Pradesh,»*on thcrcsignation of the Congress Minnliy. 
headed byKcdarPande, inspitcof hiscommandingamajorityin the Legislature. Thcrcsir.- 
nation was stated to be due to the moral responsibility of thcMinistry for IhePohccrcvcII 
in (he Stale. 

(31) On 3-1-1974, in the Union Tcnliory of Pondicherry, as a result of the resig- 
nation of the DNflC Chief Minister, Maricar, after the defection of two of his ccl'ccfocn.*’ 

(32) On 9-2-1974. in Gujarat, on tbe resignation by Ch.cf Minister. Cburanbh^ 
Patcl.owingtohislossofsurport from his colleagues and followers, for/ailurc to Ucklel r 
economic and food situation.'* 

(33) On 2S-3-1974, in the Union Territoo ff Pondicherry (on the tecord occasion), 

On the resignation by Chief hfnistcr Ramaswamy ofiheADMK-CPl coalition.** 

(34) In Nagaland, on March 22, 1975. after the resignation of the 
(headed by Virol) on I0-3-I975. foHowedby thcfomation of tfteNNO Mmin/y 
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Jasokie) and a chaHcnfic to the majority of that party in the Assembly owing to defections 
and counter-defections of the M.L.As, creating confusion. The trial of strength against 
the sitting Ministry (NNO)could not take place in the Assembly since the Speaker adjourned 
the Assembly (at its sitting on 20-3-1975) sine die in view of the confusing situation created 
by continuous defections. The Governor thereupon recommended the imposition of the 
‘President's rule' in order to explain the possibility of forming another Ministry after the 
political squabble had settled down. [The Sptakcr’s decision to adjourn the Assembly 
to preeipitate the suspension of a sitting Ministry by a Proclamation under Art. 356 appears 
to have been rightly criticised in the Prcss.]=“ ' 

(35) The next occasion for use of the power under Art. 356 was on 30 - 11 - 1975 , 

in the U.P., upon the resignation of the Congress Chief Minister, Bahuguna, 

(36) On3M-1975, in Tamil Nadu, on thereport from the Governor that fhcDMK 

Ministry, headed by Kar’unanidhi (which was still commanding majority in the State Legis- 
lature), had been guilty of maladministration and corruption, and had been cncoumging 
secessionist .nctivitics and misusing Emergency powers for its Parly ends (It was a virtual 
dismissal). [Revoked on 30-6-1977.]’* • ' < 

(37) On 12-3-1976, in Gujarat, upon the defeat of the Janata Front Minisliy, headed 
by B-nbuIal Patel in the Assembly (by a m.ijority of two votes), followed by their resignation. 
The defeat was immediately caused by the defection of a few members of the Janata Front 
Party over to the Congress fold.** 

(38) On 16-12-1976, in Orissa, following the resignation of the Chief Minister, Nan- 
dini Satoathy, on tlic withdrawal of confidence in her by 42 M.L.As of her own party (Con- 
gress).** It was a ease of ‘same-sided goal’ and not free from moral blemish any more than 
'defection’. The Proclamation was made without obtaining the verdict of the Assembly.” 

(39) On 27-3-1977, in Jammu & Kashmir, after the withdrawal of Congress support 
from the Aoduilah Ministry,** followed by its resignation. 

(40) In West Bengal, for the fourth time, on 30-4-1977, on the advice of the Janata 
Ministry of the Union, upon tlic supersession of the Sidharta Ministry and dissolution of the 
Legislative Assembly, for the purpose of holding a fresh election, on the ground that at the 
Lok Sabha election held in March, 1977, the people of West Bengal had expressed total 
absence of confidence in tlic Congress Party to which the Ray Ministry belonged. In the 
view of the Union Gavernmeat, the State Assembly had ceased to reflect the views of the 
electorate.*’** 

(41—48) On the same ground as in no. 40 above, in the States of Bihar, Haryana, 
Himachal Pradesh, Madhya Pradesh, Orrisa, Punjab, Rajasthan, Utter Pradesh.^’*® 

(49) On 11-5-1977, in the Union Territory of Mizoram, on the resignation oftho 
Chhuaga Ministry on theground that the 5-ycar term of the Assembly had expired.** Revok- 
ed, June, 1978. 

(50) On 16-5-1977, in the Union Territory of Manipur.” 

(51) On S-1 1-1977, in Tripura,** 

(52) On 31-12-1977, in Karnataka,*’ 

(53) On 11-11-1978, in the Union Territory of Mizoram on the rccommcndiitlon of 
the Mizoram Cabinet (headed by Sailo) for dissolution of the assembly.** 

A n '** theUnion Territory of Pondiclicny, on the ground that the 

A.D.M.K. Ministry headed by Ramaswamy had lost majority in the 30-mcmbcc Assembly, 
01 owing the withdrawal of support by 4 members including resigned Minister Rama- 
cnandran.” 


18-8-1978, in Sikkim, following dissolution of the Assembly at the rccoji 

the nr ’lof Minister, to counteract the move of anti-nationals to countcrmai 
the merger of the State with India.” 

Ministcr^Riba** Arun.ach.al Pradesh, following the resignation of Chii 

has faUed^to — adminisfratic 
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(58) On 5-12-1979, in Kerala, on the resignation of iheKeyaMimstiy.afler their 
Leftist allies withdrew support from the Ministiy.** 

(59) Oil 12-12-1979, in Assam, after the withdrawal of support by theCocErcssand 
the C.P.L Parties from the Hazartka (JanaU) hrmistiy, and no alternative Gmtmmcnt 
tould be Instantly formed, according to the report of the Ooveraor.** Revoked 09 6-t 2.80. 

(60) On 18-2-1980, in the non-Congress (I) States of tJ.P., Bihar, Tamil Nadu, 
Rajasthan, M.P., Maharashtra. Punjab, Orissa and Gujarat. The Proclamation assigned 
no reason, but the obvious ground w-as that in these States, the Parties In power lost 
miserably at the 1979 Lok Sabha Election- Mrs. Gandhi professed to follow the precc- 
dent created by Janata (items 40 48, on previous page) on 30-4-1977, which was approv- 
ed by the Supreme Court.** 

(61) On 14-11-80, in Manipur. 

(62) On 12-12'80, In Assam 

(63) On 28-2 81, in Manipur, upon the resignation of Congress (I) Chief Minister 
Keishing who had lost majority owing to defection Mr Kelshlng tendered reginatioo 
without facing the Assembly. The President acted on ihe recommendation of the Governor, 
that no Party was in a position to form a stable Covemment, rejecting the claim of the 
Opposition leader Mr. Choube that he was in a position to form a Government with the 
support of 30 members In a House of 59 sitting members 

From the foregoing history of the use of the power coaferred upon the 
Union under Art. 356, it is evident thnt it is a drastic coercive power which 
Cakes nearly the substance away from the normal federal polity prescribed by 
the Constitution. It is, therefore, to be always remembered that the provision 
for such drastic power was defended by Dr. Ambedkar in the Constituent 
Assembly’^ on the plea that the use of this drastic power would be a matfer of 
the last resert: 

. . . ,tn« proper thing we ought to expect is that tveh articles will sever be called Into 
operation and that thty* ould rtmatn q dtad-letter. If at all they are brought into operation, 
(hope the President who Is endowed with this power wf/frate pnprr pnamtiem brfore 
kctuaHy suspending the adrainfsWtioa of the Province." 

It is natural, therefore, that the propriety of ihe use of this provision 
which was envisaged to ‘cemain a dead'Ietter’, on numerous occasions (more 
than any other provision of the Constitution) has evoked criticism from diffe- 
rent quarters: 

(a) It has been strongly urged that the power under Art. 35fe cannot be 
used to dbmiss a Ministry so long as it commands the confidence of the majo- 
rity in the State Legislature. But since the use of the power rests on the 
subjective satisfaction of the President its propriety cannot be questioned 
by the Courts- In other words, the Courts .canno t inse stigate whether 
th e circumstance s justifying Ua m aking of the Proclamati on d id in_fact 
exist,' 

Of course, as the Supreme Court has held,' the Courts may possibV 
strike down a Proclamation if it be shown that it was Issued maf* fde or on 
grounds irrelevant to the satisfaction of the President. But since the Preo* 
dent does not usually disclose, nor is he bound to state, the reasons,—!.' t 
propriety of the issue of the Proclamation on a particular occasion shall remain 
a matter for agitation in the political arena. Instances of proper uses of this 
power may, however, be pven for the guidance not merely of academidans 
but also of statesmen who arc anxious to see that the provisions of the Cons- 
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titution are not used for purposes other than those wluch were intended by 
the fathers of the Constitution: 

A proper occasion for use of this power would, of course, be when a 
Ministry resigns after defeat in the Legislature and no other, Ministry com- 
manding a majority in the Assembly can at once be formed. Dissolution of 
the Assembly may be a radical solution, but that being expensive a resort to 
Art. 356 may be made to allow the state of flux in the Assembly to subside so 
as to obviate tlie need for a dissolution, if possible. A similar situation would 
arise where the party having a.majority declines to form a Ministry and the . 
Governor fails in his attempt to find a coalition Ministry. Another obviously 
proper use is mentioned in Art. 365 of the Constitution itself; but curiously, 
none of the numerous past occasions specifically refers to this contingency. 
The provision in Art. 365 relates to the failure of a State Government to carry 
out the directives of the Union Government which the latter has the authority 
under the Constitution to issue (e.g., under Arts. 256; 257). The Union may 
also issue such a directive under the implied power conferred by the latter part 
of Art. 355, “to ensure that the govermnent of every State is carried on in 
accordance with the provisions of this Constitution.” 

(b) The main criticism has been that this extraordinary power has been ■ 
used, and too often, to serve the political purposes of the party in- power at 
the Union. 

The most serious criticism on this score, htis been levelled against the 
1977 application of the power in dissolving the State Legislatures in 9 State? 
(Bihar, Haryana. Himachal Pradesh, Madhya Pradesh, Orissa, Punjab, Rajas- 
than, Utiar Pradesh, West Bcnghl), after superseding those Legislatures by issuing 
aProclamation under Art 356, on 31-4-1977. It is true that this Proclamation 


was issued by the President after it had been approved, in anticipation, by 
the Supreme Court in the case of State of Rajasthan v. Union of India} never- 
theless, it cannot be said that the question as to the propriety of the use 
of Art. 356 to dissolve a State Assembly on the ground that it has ceased 
to represent the electorate has been finally settlcu, for the following reasons: 


(I) The seven Judges who constituted the Benefit gave separate reasons 
for their decision. The consensus, however, was that it was a political ques- 
tion, beyond the ken of judicial review. If so, the Court should have stopped 
here, because, according to' well-established canons of interpretation, the 
Court would not enter into a question of constitutionality further than what 
vras necessaiy for disposing of the case. The opinion of some of the Judges 
on the merits must, therefore, be regarded as obiter. 

(II) This opinion on the merits was that under Art. 1 74 (2) (b), the power 
^ issolvc a State Assembly belonged to the Governor; hence, when the 

assumed the powers of the State Government by issuing a Proclama- 
n un er Art. 356 (l)(a), the Governor’s power to dissolve the State Legisla- 
ture automatically vested in the President,— in which case, he could use the 
iiv issolve even without any report from the Governor because of the 

use oi the words '*or otherwise” in Art. 356 (1). 

is whether the Governor himself could Have 
c - egislaturc of any of these States on the ground that the Legisla- 
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the duration of a Proclamation made under Art. 356 
44ft Amendment. ^ period of one year unless a Proclamation of Emer- 

gency under Art. 352 is in operation and the Election Commission certifies- 
that it is not possible to hold it immediately, in which case, it may be extended 
up to three years, by successive resolutions for continuance being passed bj" 
both Houses of Parliament. 

It is to be noted that the foregoing amendment has not specified any 
conditions or circumstances under which the powerunder Art. 356 can be used. 
Hence, in the light of the Rajasthan decision,^ if the Union Government uses 
this power against a State on the ground that the ruling party there has been 
routed at a general election to the Union Parliament,®® such Proclamation may 
remain unscathed, for a period up to one year. 

The foregoing observations of the Author in the manuscript have been 
proved, to be prophetic, by Mrs. Gandhi repeating the Janata experiment in 
February, 1980, as mentioned in item (60) at p. 311, ante. 

The Author has given elaborate reasons why the 1977-experiment was 
constitutionally untenable. The same reasons should condemn the 1980 
repetition by the successor Government. 

III. If the President is satisfied that a situation has • 
^oclamaUon of arisen whereby the financial stability or credit of India 
or of any part of the territory thereof is threatened, he 
•may by a Pioclamation make a declaration to that effect [Art. 360 (1)]. 

The consequences of such a declaration are: 

(a) During the period any such Proclamation is in operation, the execu - 

tive auAority of the Union shall extend to the giving of direction to any State 
<0 observe such canons of financial propriety as may be specified in j;^“idirec- 
tions. ■■■ ■ > — 

(b) Any such direction may also include — 

(i) a provision requiring the reduction, of, salaries and allowances 

of all or any class of person serving in connection with the affairsTof a 
■SMe; ■ ■ ' “ - 

(ii) a provision requiring aU_Money Bills or other financial Bill^tp be 
ffeserved for _the ^oiisideration of the President after they are passed by the 
legislature of the State. 

(c) It shall be competent for the President during the period any such 
Proclamation is in operation to issue directions for the reduction of salaries 
and allowances of all or any cl^ of persons serving in connecti^'3^ffh3he 

including the Judges of the Supreme Court and the High 
Court [Art. 360 (^-M. '7”" 

The duration of such Proclamation will be similar to that of a Proclama- 
Emergency, that is to say, it shall orjlinarily remain in force for a period 
•of two months, unless before the expiry of that period, it is approved by 
TMoluttons of both Houses of Parliament. If the House of the People is 
■dissolved within the aforesaid period of two months, the Proclamation shall 
■cease to operate on the expiry of 30 days from the date on which the House 

that reconstitution, unless before the expiry of 

that period of 30 days It has been approved -by both Houses of Parliament. 
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on in accordance with the Constitution, because it postulates a democratic form of govern- 
ment, based on the consent of the people. They observed, however, that, short of a total 
failure, a mere “defeat of the ruling party in a State at the Lok Sabha elections cannot by it- 
self, without more, support the inference that the Government of the State cannot be carried 
on in accordance with the provisions of the Constitution”. If this view stands, the Coiut 
might possibly interfere on the ground that the use of the power, where the defeat was not 
Mol, was mala fids, but even in such a case, the other Judges held, the impact of the failure 
would be for the Executive to assess, and not the Courts. 

It is to be remembered, however, the decision in the Hajasthan case was influenced 
by the fact that, by reason of Ci. (5), which had been inserted in Art. 356 by the 42nd 

Amendjuent Act, 1976, "the satisfaction of the President shall be final andT^conclusive 

and shall not be questioned on any ground”. Now that Cl. (5) has been’ omitted by the 
Janata amendment, i.e., the 44th Amendment Act, 197S, it is open to the Supreme Court to 
revise its opinion, without being obsessed by such express fetter on judicial review. 

Returned to power. Mrs. Gandhi’s Government has adopted a 'tit-for-tat' policy by 
dissolving the Legislatures of those very 9 States, in February, 1980, In this game, she was 
obviously cnenuraged by the pronouncement of the Supreme Court in the Rajasthan cases, 
which, in the Author’s opinion, was wrong. 

In the Author’s view, at any future revision of Art. 356, some attempt should be 
made to enumerate the ground upon which such Proclamation could or could not be made, 
without being exhaustive, so that guidance would be offered to the authorities, without being 
rigid. 
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The Uaion or a State, while legislating with respect to a trade or business 
carried on by itself, is immune from a constitutional limitation to which' it 
would have been otherwise subject. If an ordinaiy law excludes a citizen 
from carrying on a particular business, wholly or partially, the reasonableness 
of such law has to be tested under Art. 19 (6), Thus, if the State aeates a 
monopoly in favour of a private trader vrithout any, reasonable justification, 
such law is liable to be held unconstitutional by the Courts. But if a law 
creates a monopoly in favour of the State itself as a trader, whether to the 
partial or complete exclusion of citizens,’- the reasonableness of such law can- 
not be questioned by the Courts [Exception II to Art, 19 (Q]. 

In short, it is competent for the Union or a State not only to enter into 
a trade but also to create a monopoly in its own favour in respect of such 
trade. This is what is popularly known as the ‘nationalisation’ of a trade. 
Power to borrow The power of either Government to make loans has 

Money. already been dealt with. 

As stated already, both the Union and State Governments have the 
power to enter into contracts like private individuals, in relation to the res- 
pective spheres of their executive power. But this 
Formalities for Go- contractual power of the Government is subject to 
veroment Contracts. special formalities required by the Constitution, 

in addition to those laid down by the Law of Contract which governs any 
contract made in India. 

The reason for imposing these special conditions is that contracts by 
Government raise some problems which do not or cannot possibly arise in 
the case of contracts entered into by private persons. Thus, there should 
be a definite procedure according to which contracts must be made by its 
agents, in order to bind the Government; otherwise public funds may be 
depleted by clandestine contracts made by any and every public .servant. The 
formalities for contracts made in the exercise of the executive power of the 
Union or of a State, as laid down in Art. 299, are that the contract- 

la) must be executed by a person duly authorised by the President or 
Governor, as the case may be; 

(b) must be executed by such person ‘on behalf of’ the President or 
Governor, as the case may be; 

(c) must be ‘expressed to be made by’ the President or Governor, as the 
case may be. 

^ If any of these conditions are not complied with, the contract is not 
binding on or enforceable against the Government,® though a suit may lie 
against the officer who made the contract, in- his personal capacity. 

The right of the Government to sue 'and its liability to be sued, like a 
Sunbib'ty of the private individual in -the -ordinary Courts, is also subject 
Union and a state. to ^rtain’ special considerations. . . 

Art. 300 (1) of the Constitution says — 

Government oflndia may sue or be sued by the nme of the Union of India 
if sue or be sued by the name of the State and may, subject 

State cna-tedhvv'rt**^ be made by Act of Parliament or of the Legislature of such 

State cna.ted by virtue of powers conferred by this Constitution, sue or be sued in relation 
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supposed representation of the sovereignty of the Crown, both of which 
have become archaic, owing to the changes in history and in law. 

Even in England, the Common Law maxim that the King can do no 
wrong’ has been superseded by the Croivn Proceedings Act, 1947. ^ Never- 
theless, in the absence of any such corresponding legislation, Courts in India 
have no other alternative than to follow the existing case-law which is founded 
on the old English theory of immunity of the State, founded on the maxim 
‘King can do no wrong’. 

The existing law in India, thus, draws a distinction between the sovereign 
and non-sovereign function of the Government and holds that Government 
cannot be sued for torts committed by the Government or its oflScers in the 
exercise of its ‘sovereign’ functions. 

Thus, it has been held— 

(A) No action lies against the Government for injury done to an indivi- 
dual in the course of exercise of the sovereign functions of the Government, 
such as the following: 

(i) Commandeering goods during war; (ii) making or repairing a mili- 
tary road; (iii) admimstration of justice; (iv) improper arrest, negUgence or 
trespass by Police olBcers; (v) vvrongs committed by officers in the perform- 
ance of duties imposed upon them by the Legislaturci unless, of course, the 
statute itself prescribes the limits or conditions under which the executive acts 
are to be performed; or the wrongful act was expressly authorised or ratified 


by the State; (vi) loss of movables from Government custody owng to negli- 
gence of officers; (vii) payment of money in custody of Government to a 
person other than the rightful owner, owing to negligence of an officer in the 
exercise of statutory affmrs, where Government does not derive any benefit 
from such transaction, e.g., by a Treasury Officer paying money to a wrong 
person on a forged cheque owing to negligence in performing his statutory 
duty to compare the signature. 


(B) On the other hand, a suit lies against the Government for wong; 
done by public servants in the course of transactions which a trading company 
or a private person could engage in, such as the following: 

(i) Injury due to the negligence of servants of the Government employee 
in a dockyard or a railway; (ii) trespass upon or damage done to privafi 
property in the course of a dispute as to right to land between Governmen 
and the private owner, even though committed in the course of a colourabl( 
exemise of statutory powers; (iii) the State is liable to be used for restitutio) 
of me profits unlawfully made, just as a private owner, e.g., where Governmen 
retail property or moneys unlawfully seized by its officers, a suit lies agains 
the Government for its recovery, with interest; (iv) defamation contained ii 
a resolution issued by Government; (v) injury caused by a Government vehicl 
w 1 e sue ve cle was not being engaged in carrying out any sovereign func 
tion,» or engaged in famine relief work.« 

State itself is immune from liability in certain cases alread; 
State noted owing to historical reasons, our Constitutioi 

nir • 1 * 1 ^. , immunity to a public servant fo 

his official acts which are unlawful under the ordinary lawlof the land. Tfa 
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TL Personal Acts. Tiie innuHsiity of the President or a Governor fo 
PerscKialfictsdtinng Tmla\\fiil personal acts^ committed b3' him daring ths 
Teaa of OSes. term of his office is limited to the duration of such, term 

(a) As regards crimes, no proceedings can he hxou^t against , thera oi 
continued while they are in office; but there is nothing to prevent such pro- 
ceedings after their office iis' terminated® by expiry of term, dismissal oi 
otherwise. 

(b) As regards civil proceedings, there is no such iromumt}*, but the 
Constitution imposes a procedural condition: 

Civil proceedings may be brou^t agmnst the President or a Gos'emor, 
in respect of their personal acts, but only if two months’ notice in writing has 
been delivered to the President or Governor. 

As stated before, the Constitution makes no distinction in favour of 
Government servants as to their personal EabiliQ' for 
^ nniawfol act done by them whether in their offidal 

or personal capacity. Hiere is only one provision in 
the Constitution relating to the liability of public servants; but the general 
law imposes certain conditions as regards their b'ability for official acts, in 
view of their peculiar position. These may be analjTed as follows: 

(i) Contract, If a contract made by a Government servant in his official 
capacity complies with the formalities laid down in Art. 299 [see p. 320, ante], 
it is the Government concerned which wiil be liable in respect of the contract 
and not the officer who executed the contract [Art 299 (2)]. 

If, however, the contract is not made in term of Art. 299 (2), the officer 
who executed it w'ould be personally liable under it, even thou^ he may not 
have derived any personal benefit. 

^ Torts. As stated earlier [p. 321, ante], in India, the Government 
is not fiable to ansr^'er in damages for its ‘sovereign’ acts. In such cases, the 
officer through whom such act is done is also immune. 

In other cases, action will lie against the Government as well as the 
officer personall}', nnless — 

(a) the act has been done, bona fide, in the performance of duties’ 
imposed by a statute; 

(b) he is a judicial officer, within the meaning of the Judicial Officers’ 
Protection Act, 1850. This Act gives absolute immtmity from a chil 

proceeding to a judicial officer for acts done in the discharge of his official 
duty.® 

Bm any civil action, whether in contract or in torts, against a public 
officer m respect of any act purported to be done by such pubfic officer in his 
otoal is subject to the procedural limitations in ss. 80-82 of the 

0 I Procedure which include a two months’ notice as a condition 
precedent to a suit.* 

te o?L “ 

(b) Officers, other than judicial are also immune for any act which 
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THE SERVICES AND PUBLIC 
SERVICE COMMISSIONS 


Oae of the matters which do not usually find place in a constitutiom 
document but have been included in our Constitution is the Public Service; 

The wisdom of the makers of our Constitution in giving a constitutiom 
o r.vn hasis to such matters as are left to ordinary legislatio 

Servants in a ParUa- and adininistrati\^ regulations under other Constitutior 
mentary System of may be appreciated if tve properly assess the importanc 
Goverament. of public servants in a modem democratic govemmen 

A notable feature of the Parliamentary system of government is^ th 
while the policy of the administration is determined and laid down by ^niste: 
responsible to the Legislature, the policy is carried out andtheadministratic 
of the country is actually run by a large body of officials who have no concei 
with politics. In the language of Political Science, the officials form the ‘perm 
nent’ Executive as distinguished from the Ministers who constitute the ‘politicJ 
Executive. 'SNTiile the political Executive is chosen from the partj' in majori 
in the Legislature and loses office as soon as that party loses its majority, tl 
■permanent Executive is appointed by a different procedure and does not nec€ 
sarily belong to the party in power. It maintains the continuity of the admini 
tration irrespective of the neutrality in politics that characterises the cr 
servants who constitute the permanent Executive and accounts for their ei 
ciency. While the Ministers, generally, cannot claim any expert knowled 
about the technique of admimstration and the details of the admiiustrati 
departments, the civil servants, as a body, are supposed to be experts in t 
detailed working of government. One inherent vice in this system of carryi 
on the administration with the help of these ‘permanent’ civil servants is tl 
they tend to be more and more tied to red-tape and routine and lack that n 
ponsiveness to fresh ideas which the political Executive is sure to mainU 
owing to their responsibility to the Legislature. But with all this inhen 
vice, the civil servants are indispensable to the Parliamentary form of Govei 
ment. 

As the Joint Select Committee on Indian Constitutional Refora 
observed — 


_ ‘The sj-stem of responsible Government, to be successful in practical wor 
n^uires the existence of a competent and independent Civil Sen-ice staffed by persons caj 
of givmg to successive Mimsfers advice based on long administrative experience, secu 
fteir positions, during good behaviour, but required to carr>- out the policy upon whic 
Government and Legislature eventually decide ” - 
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India Acts), which axe to continue to be in force until superseded by the 
appropriate authoritj'. It is to be noted, however, that neither a R^e nor 
any Act of the Legislature made in this behalf can have any validity if its pro- 
visions are contrary to those of the Constitution. As a matter of fact, our 
courts have already annulled a number of Service Rules on the ground of 
contravention of some of the constitutional provisions. For instance, if any 
rule or order enables the Government to dismiss a Government servant with- 
out giving him an opportunity to be heard, such rule would be struck down as 
unconstitutional owing to contravention of the requirement in Art. 311 (2).® 
The two matters which are substantively dealt with by our Constitution 


(a) Tenure of office of the public servants and disciplinary action 
against them; 

(b) The constitution and functions of the Public Sertice Commissions, 
which are independent bodies to advise the Government on some of the vital 
matters relating to Services. 

We have inherited from the British system the maxim that all service 
is at the pleasure of the Crown, and otir Constitution, 
ennreo cc. therefore, primarily declares that anybody who holds a 
post (civil or militarj’) under the Union or a State holds his office during the 

Scrriceai Pleasure pleasure of the President or the Governor, as the case 
may be [Art. 310 (1)], 

This means that any Government emploj'ee may be dismissed at any 
time and on any ground, without giving rise to any cause of action for wrongful 
dismissal, except where the dismissal is in contravention of the constitutional 
safeguards to be mentioned just now. 

This right of the Government to dismiss a Government servant at its 
pleasure cannot be fettered by any contract and any contract made to this effect 
Cannot be fettered by I’S void, for contravention of Art. 310 (1) of the 

Contract. Constitution which embodies the principle of sert'ice 

at pleasure. This rule is, however, subject to one ex- 
wption specified in Art. 310 (2) namely, that where Government is obliged 
to secure the sewices of technical personnel or specialists, not belonging to 
e rugu ar er\’ices, by entering into a special contract, without which such 
persons would not be available foi employment under the Government. In 

would be payable for premature termination of the 
rnmn n ot" ^ for such payment. But even in such cases, no • 

^ the service is terminated 
SSe onjy- '''' misconduct. . It will be 

periodt^or ^ abolished before the expiration of the contractual 

‘he rapiry of the 

ce,™ penod r„„eaeoK ™cen„ee,erf 

iMBta “ ^“Slaad U ahsototely on- 

weise Of the Pleasure ^ Constitution of India subjects the above 

Pioaon. pieajTO eicepUons and linutatlons; 
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A. la the case of certain high officials, the Constitution lays down 

specific procedures as to how their service may be tertninafed. Thus, as has 
Exceptions in the been noted in their proper places earlier, the Supreme 
case of some Hteb Court Judges, the Auditor-General, the High Court 
Offlelals. ' Judges and the CWef Election Commissioner shall not 

be removed from thefr offices except in the manner laid down in Arts. 124, 
148, ‘218, 324, respectively. These offices thus constitute exceptions to the 
general rule of tenure ‘during pleasure* of Government servants. 

B. Though all other Government servants hold office during the pleasure 
of the President or the Governor (as the case may be), two procedural safe- 

■ - guards are provided for the security of tenure of 

^m^s. ^ distinguished from military personnel. 

namely, that — 

(a) A civil servant shall not be dismissed or removed by any authority 
subordinate to that by which he was appointed. In other words, if he is to 
be removed from service, he is entitled to the consideration of his appointing 
authority or any other officer of corresponding tank before he is so removed. 
The object of this provision {Art. 311 (l)j is to save a public servant from the 
caprices of officers of inferior rank. 

(b) The other security which is guaranteed by the Constitution is that 
no dismissal, removal or reduction to tank shall be ordered against a civil 
seivant unless he has been ^veo a reasonable opportunity of being heard in 
respect of the charges brought against him. 

A. Prior to 1976, this opportunity had to be given at two stagcs--(a) 
at the stage of inquiry into the charges; and (b) an opportunity to make re- 
presentation against the penalty (such as dismissal, removal, reduction in 
rank, censure) proposed to be imposed, after the inquiry bad been concluded, 
holding the employee guilty of the charges. 

B. But the Cc^titution (42Dd AmcodmesI) Act, 1976 has omitted 
the right of the employee to make a representation against the penalty propo* 

. sed, rctaimng, however, the safeguard that the penalty 
Amendment ^ proposed only on the basis of the evidence 

adduced at the inquiry stage. The result is that the 
judicial decisions’ prior to 1976, which required that the ‘opporfuaity’ under 
Art. 311 (2) must be offered at ts^'o stages have been superseded by the 
42ad Amendment. 

Hence, after this amendment of 1976, the expression ‘reasonable 
opportunity’ must be interpreted to Imply that the Gos'cmmcnt or other 
authority proceeding agmnst a civil servant must give him— 

(i) an opportunity to deny his guilt and establish his innocence, which 
he can only do if he is told what the charges levelled against Wm arc and the 
allegations on which such charges arc based; 

, 05) an opportunity to defend himself by cross-exariiiniug the witnessM 
produced against him and by examimng himscir or any other ^witnesses to 
support of his defence. • i •tv 

. Hence, the authority must 0) frame specific charges with full 

00 intimate those charges to the Govemment servant concerned, 


42Bd 
Act, im. 
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him an opportunity to answer those charges, and (iv) after considering his 
answers, take its decision; (b) the rules of natural justice should be observed 
in coming to the finding against the accused.. 

But no ‘inquiry’ need be held where the employee is given sufficient 
opportunity to explain his conduct but he does not wilfully avail himself of 
that opportunity.* This would not, however, apply where he fails to attend at 
the inquiry owing to default of the Government in allowing him subsistence 

allowance.® ' ■ 

The inquiry must be held and the opportunity to be heard must be 

In which cases the given if two conditions are satisfied: 

Opportunity must be (i) The employee is a member of a cml service 

given. of the Union or an all-India service or a ci\’il ser\'ice of 

a State or holds a civil post under the Union or a State. 

(ji) Such employee is sought to be dismissed, removed or ‘reduced in 
rank’. 

While a person “dismissed” is ineligible for re-employment under the 
Government, no such disqualification attaches to a person ‘removed’.* But 
two elements are common to ‘dismissal’ and ‘removal’: 

(a) Both the penalties are awarded on the ground that the conduct of 
the Government servant is blameworthy or deficient in some respect, 

(b) Both entail penal consequences, such as the forfeiture of the right 
to salary, allowances or pension already acquired, for.past services. 

Where no such penal consequence is involved, it would not constitute 
What constitutes DIs- ‘dismissal’ or ‘removal’, e.g., where a Government 
missal, Remorai and servant is ‘compulsorily retired’,®*’ without any further 
Reduction in Rank. penal consequence attached to such order.® 

As would appear from the decisions of the Supreme Court,® the term 
actually used in the order terminating the officer’s services is not conclusive. 
Words such as ‘discharged’ or ‘retrenched’ may constitute .‘dismissal’ or 
‘removal’, if the order entails penal consequences, as referred to above. 

It is also clear that in order to attract Art. 311 (2), the termination of 
services must be against the will of the civil servant. Hence, the following 
orders of termination of service have been held not to constitute ‘dismissal’ 
or ‘removal’: 

(a) Termination in accordance with the terms of the contract of 
employment.*® 

(b) Termination in terms of the conditions of sendee as embodied in 
the relevant Department Rules appUcable to the Government servant,*®'** 
provided such conditions are not inconsistent with the provisions of the 
Constitution. 


(0 Fixing an age for superannuation or compulsory retirement,** and 
enforcement thereof.** 

degradation in rank or status of the officer, 
the nhveir ° penalty. It thus involves t^vo elements — (a) reduction in 
musfbe by vJ^of p™na%.® degradation; (b) such degradation or demotion 

(a) Reduction m rank in the physical sense takes place where the 
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Government servant is reduced to a lower post or to a lower pay-scale. E^-en 
reduction to a lower stage in the pay-scale (ordered by way of penalty) would 
involve a reduction in rank, for the ofiBcer loses his rank or seniority in the 
gradation list of his substantive rank. 

(b) As regards the penal nature of the reduction, the Supreme Court 
has applied the test of ‘right to the rank* in question, in the same manner 
as the ‘right to the post* test has been applied in the case of dismissal or 
removal. Reduction in rank takes place only when a person is reduced from 
his substantive rank. Hence, 

(i) Where a Government servant has a right to a particular rank, the 
very reduction from that rank will be deemed to be by way of penalty and 
Art. 311 (2) will be attracted, without more. Thus, 

An officer who holds a permanent post in a substantive capacity, cannot 
be transferred to a lower post, without complying with Art. 311 (2). 

(ii) On the other hand, where a Government servant has no title to a 
particular rank, under the contract of hts employment or conditions ofservicc,— 
there will ordinarily be no reduction in rank within the meaning of Art. 3 1 1 (2),” 
e.g., where a person, who had been promoted to a higher post on an 
officiating basis, is re\'erted to his substantive post.’* But even in this case, 
the order of reversion will amount to ‘reduction in rank* so as to attract 
Art.311 (2), if the reversion entails penal consequences, such as postponement 
of future chances of promotion or the order contains a stigma which indicates 
that it was penal in nature:'* though, in the absence of such penal features, the 
moth'e of the authority would be Irrelevant.’* 

It is to be noted that even where a person bolding a civil post is dismissed, 
removed or reduced in rank, no inquiry need be held 
opportunity need be given in three classes 
Opporfoniiy. cases, which themselves explain the reasons for 

the exceptions — 

(a) Where a penon is dismissed or removed or reduced In rank on the 
ground of conduct wlucb has led to his conviction on a criminal charge; 

(b) Where an authority empowered to dismiss or remove a person or 
to reduce him in rank is satisfied that for some reason, to be recorded by that 
authority in writing, it is not reasonably practicable to hold such inquiry; or 

(c) Where the President or Governor, as the case may be, is satisfied 
that in the interest of the security of the State it is not expedient to hold such 
inquiry [Proviso to Art. 311 (2)]. 

There shall be a Public Service Commission for the Union; anda Public 
labile Sfnkc Coo- Service Commission for each State or a Joint Public 

oUstofls for the Service Commission for a group of States if the Union 

Union and the parliament provides for the establishment of such a 

Stales. Joint Public Service Commission in pursuance of a 

resolution to that effect being passed by the State Legislatures conccra^. 
The Union Public Service Commission also may, with the approval of the 
President, agree to sene the needs ofa Slate, if so requested by the Governor 
of that State [Art. 315). _ 

The numberi* of members of the Commmission and their cooaitioni 


ta “'■ or^'r of removal 

onr.n“ver .o na?f -f »e Governor has 
ordL of the Pre.ll.ef ao-iotenm order of sospensioo pending the final 
[Art. 3I7(l)-(2)]. receipt of the report of the Supreme Court 

in any^wTconcertd or IT"! 'i'’-'’' «>i*ehavionr-<i) if he is 

Government of India or of a Sta e o^T-rT"'"". ?“ 

profit of such contract or aeroGm \ Participates in any way in the 

With o;^rr -rnheri” rSe^ “mXX “ 

Commission from 

Meptndmee o' office '”'7*'“ °i “ “n be removed 

Co™i.,i.„. ™ ‘if manner and for the grounds 

^ (1» The condi, tons" s7r^£^Tm'°b'“'f 

Commission shall not be varied to hie H- P“Wic Service 

[Proviso to Art. 318], disadvantage after his appointment 

Fund of India S”the State charged on the Consolidated 

(d) Certain disabiSs £ 

posed upon the Chainnan and members 



THE SERVICES AND PUBUC SERVICE COJ-OOSSIONS 333 

of the Commission with respect to future employment undei the Government 
[Art. 319]. Thus, on ceasing to hold office — 

(a) The Chairman of the Union Public Service Commission shall be in* 
ProUblUon as to the eligible for further employment cither under the Govem- 
boldlag of otBces by ment of India or under the Government of a State; 
Members of CommU- 0^) tbe Chmnnan of a Stale Public Senice 

stoQ OD ceasing to be Commission shall be eligible for appointment as the 
Rich Members. Chairman or any other member of the Union Public 

Service Commission or as the Chairman of any other State Public Service 
Commission, but not for any other employment either under the Government 
of India or under the Government of a State; 

(c) a member other than the Chmrman of the Union Public Service 
Commission shall be eligible for appointment as the Chairman of the Union 
Public Service Commission or as the Chairman of a State Public Service 
Commission, but not for any other employment either under the Go%'cmmcnt 
of India or under the Government of a State; 

(d) a member other than (he Chairman of a State Public Service Cbm* 
mission shall be eligible for appointment as the Chairman or any other member 
of the Union Public Service Commission or as the Chairman of that or any 
other State Public Service Commission, *but not for any other employment 
either under the Government of India or under the Government of a State. 

In short, the bar against employment under the Government is ehsolute 
In the case of the Chairman of the Union Public Service Commission; white in 
the case of the Chairman of a State Public Service Commission or of the other 
members of the Union or State Commissions, there is scope of employment 
in a higher post vrithln the Public Service Commission but not outside. 

The labile Service Commissions are advisory bodies}^ 

The follomng are the duties of the Union and the State Public Service 
Commissions — 


(a) Tq conduct examination for appointments to the services of the 


Functions of Poblie 
Serrlce Commissions. 


Union and the services of the State respectively. 

(b) To ad^se on any matter so referred to 
them and on any other matter which the President, 


or, as the case may be, the Governor of a State may refer to the appropriate 


Commission [Art. 320]. 

(c) To exercise such additional functions as may be provided for by an 
act of Parliament or of the Legislature of a State— as respects the services of the 


Union or the State and also as respects the services of any local authority or 
other body corporate constituted by law or of any public institution [Art. 321]. 

(d) To present annually to the President or the Governor a report as 
to the work done by the Union or the State Commission, as the case may 


DC lAn. OiJJ. . . 

(e) It shall be the duty of the Union Public Service Commssion, u 
requested by any two or more States so to do, to assist those States in fra/ning 
and operating sclames of joint recruitment for any services for which candidates 
possessing special qualifications arc required [Art 320 (2)]. 

(Q The Public Service Commission for the Union, if requested $o to 
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do by the Governor of a State, may, the approval of the President, agree 

to scri e all or any of the needs of the State. ^ ^ 

The Union Public Service Commission or the State Public Semce Com- 
mission, as the case may be, shall be consulted— 

(a) on all matters relating to methods of recruitment to cml services 

and for civil posts; _ _ ^ 

(b) on the principles to be followed in making appointments to civ il 

services and posts and in making promotions and transfers from one service to 
another and on the suitability of candidates for such appointments, promotions 
or transfers; 

(c; on all disciplinary’ matters affecting a person serving under the 
Government of India or the Government of a Slate in a civil capacity, including 
memorials or petitions relating to such matters; 

(d) on any claim by or in respect of a person who is serving or has 
served under the Government of India or the Government oi a State or under 
the Crown in India or under the Government of an Indian State, in a civil 
capacity', that any’ costs incurred by him in defending legal proceeding institut- 
ed against him in respect of acts done or purporting to be done in the execution 
of his duty’ should be paid out of the Consolidated Fund of India, or, as the 
case may be, out of the Consolidated Fund of the State ; 

(e) on any claim for the award of a pension in respect of injuries 
sustained by a person while serving under the Government of India or the 
Government of a State or under the Crown in India or under the Government 
of an Indian State, in a civil capacity', and any question as to the amount of 
any such award {Art. 320 (3)]. 

But— 

(i) The President or the Governor, as the case may be, as respects the 
services and posts in connection with the affairs of the Union, specify the 
matters in which either generally, or in any particular class of cases, or in any 
particular circumstances, it shall not be necessary for a Public Service Com- 
mission to be consulted. But all such regulations must be laid before the 
appropriate Legislature and be subject to such modifications as may be made 
by the Legislature. 

fii) It has been held by the Supreme Court^® that the obligation of the 
Government to consult the Public Service Commission in any of the matters 
specified above does not confer any right upon any' individual who may be 
affected by’ any act of the Government done without consulting the appropriate 
Commission as required by the Constitution. The reason 'assigned by the 
Court is that the consultation prescribed by the Constitution is to afford proper 
assistance to the Government, in the matter of assessing the guiltof adehnquent 
officer, the merits of a claim for reimbursement of legal expenses and the like; 
and that the function of the Commission being purely'^ advisory’,^- if the Govern- 
ment fails to consult the Commission with respect to any of the specified 
matters, the resulting act of the Government is not invalidated by re^on of 
such omrssion and no mdividual who is affected by such act can seek redress 
^ Government for such irregularity’ or omission.^ 

- ^ e TCvidy , it shall be the duty of the Union Commission to present 
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on receipt of sudi report liie Pres/denf shill cause a copy thereof tojether v.itti 
Brpert of PoH/c a meffloraitdam eiphimnE, as respects the casts, if 

Sorrlco Com^sloiis. any, where the advice of the ConroiMion n, cot 

a^pted, the icason for such non-acccptance. to be laid before each House 
of Parliament fArt. 323 (1)). A Stale PubL'c Service Commission has a similar 
duty to submit an annual report to the Governor and the latter has a dmy to 
lay a copy of such report before the State legisfalure with a memorandum 
explaining the cases, ifany, where the advice of the ^irainission Bas not accept- 
ed by the Government [Art. 323 (2)J. 

As stated earlier, the function of (he Public Service Commissioas is only 
- advisory and the Constitution has no provision to make 

Th* ■' “pon 'h' Goverumrut to act upon the 

Cfltemment. advice of the Commission in any case.” The reason b 

that, under the Parhameniaty system of government, it 
is the Cabinet which is responsible for Ihe proper administration of the 
countryand its responsibility is to Parliament. They cannot, therefore, abjure 
this ultimate cesponsibiUiy by binding themselves by the opinion of any other 
body of persons. On the other hand, in matter? relating to the rccnjiimcnt 
to the Services and the like, it would be piohtablt for the MinWtTs to take 
the advice of a body of experts. It is in this light that Sir Samuel Hoarc’* 
justified the parallel provisions as to the Public Service Commissions in the 
Government of India Act, 1935— 

“Espcfieace goes to show that they «re likely to have mere influence if they «rc 
adv&oiythaalftheyhavemaQdatorypowers. Thedingerii thatifyoukivethem msndtiofy 
powers youthen jet up two governments/* 


But, though the Simon Commission*® was conscious of the fact that left 
alone the Ministers might use their position "to promote family or communal 
inlercsts at the expense of the efficiency or just administration of the services", 
no safeguard was prescribed in the Government of India Act, J935 against a 
flagrant disregard of the recommendations of the Commissioia by the Govern- 
ment. In view of the possibility of such abuse, the Constitution has provided 
the safeguard (referred to above) of the Commission's Report beinglaid before 
ParUament, through the President or (he Governor, as the case may be. The 
Government is under an obligation, while presenting such Report, to explain 
the reasons why in any particular case the recommendation of the Commission 
has been overridden by the Govcrtuncnl. Id view of this obligation to submit 
to Parliament an explanation for non-acceptance of the advice of the wmmis- 
Sion, the number of such cases may be said to have been kept at a minimum. 
Thus, in the tenth Report of the Union Public Service Commission, for the 
year 1959-«>, only one case of such non-acceptance was mentioned. 

Notwithstanding the above safeguard, there is 
quarters that patronage is still cxerds^ by the Govenimcnt by teso i 


some devices — .. , , 

(a) One of these is the system of making ci hoc . 

temporally period without consulting the Public &r,ice 
then^approaching the Commission to approve of the appoia e 
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do by the Governor of a State, may, ivith the approval of the President, agree 

to serve all or any of the needs of the State. ■ • „ , ^ „ 

The Union Public Service Commission or the State Public Service Com- 
mission, as the case may be, shall be consulted— 

(a) on all matters relating to methods of recruitment to civil services 

and for civil posts; ' . . • 

(b) on the principles to be followed in making appointments td^ civil 

services and posts and in making promotions and transfers from orte service to 
another and on the suitability of candidates foT such appointments, promotions 

or transfers; . ' 

(c; on all disciplinary matters affecting ' a person ' serving under the 
Government of India or the Government of a State in a civil capacity, including 
memorials or petitions relating to such matters; ' 

(d) on any claim by or in respect of a person who is serving or has 
served under the Government of India or the Government ol a State or under 
the Crown in India or under the Goveriunent of an Indian State, in a civil 
capacity, that any costs incurred by him in defending legal proceedings institut- 
ed against him in respect of acts done or purporting to be done in the execution 
of his duty should be-paid out of the/Consolidated Fund of India, or, as the 
case may be, out of the Consolidated Fund of the State; 

(e) on any c/atm for the award of a pension in respect of injuries 
sustained by a person while serving under the Government of India or the 
Government of a State or under the Crown in India or under the Government 
of an Indian State, in a civil capacity, and any question as to the amount of 
any such award [Art. 320 (3)1. 

But — 

(i) The President or the Governor, as the case may be, as respects the 
services and posts in connection with the affairs of the. Union, specify the 
matters in which either generally, or in any particular class of cases, or in any 
particular circumstances, it shall not be necessary for a Public Service Com- 
mission to be consulted. But all such regulations must be laid before the 
appropriate Legislature and be subject to such modifications as may be made 
by the Legislature. 

(ii) It has been held by the Supreme Court^® that the obligation of the 
Government to consult the Public Service Commission in any of the matters 
specified above does not confer any right upon any individual who may be 
affected by any act of the Government done without consulting the appropriate 
Comrojssion as required by the Constitution. The reason assigned by the 

ourt is that the consultation prescribed by the Constitution is to afford proper 
a^istance to the Government, in the matter of assessing the guilt of a delinquent 
officer, the merits of a claim for reimbursement of legal expenses and the like; 
and that the function of the Commission being purely advisory,” if the Govern- 
ment fails to consult the Commission with respect to any of the specified 
ma eis, t e resulting act of the Government is not invalidated by reason of 
j no individual who is affected by such act can seek redress 

Ac ^ Government for such irregularity dr omission.^® 

s a e rea y, it shall be the duty of the Union Commission to present 
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annually to the President a report as to the wori: done by the Commission and 
on receipt of such report the President shall cause a copy thereof togctiier ntik 
Reiwrt ot Public a memorandum explaining, as respects ttw cases, if 
Sertict Commissions, any, where the advice of the Commission was not 
accepted, the reason for such non-acceptance, to be laid before each House 
of Parliament (Art. 323 (1)}. A State Public Service Commission has a similar 
duty to submit an annual report to the Governor and the latter has a duty to 
lay a copy of such report before the State Legislature with a memorandum 
explaining the cases, if any, where the advice of the Commission was not accept- 
ed by the Government (Art. 323 (2)1 

As stated earlier, the function of the Public Service Commissions is only 
advisory and the Constilulicn has no provisho to make 
** obligatory upon the Government to act upon the 
GoTwnent. ^ * advice of the Commission >0 any case.” The reason is 

that, under the Parliamentary sjTtem of governmenr, it 
is the Cabinet which is responsible for the proper administration of the 
country and its responsibility is to Parliament. They cannot, themforc, abjure 
this ultimate responsibility by binding themselves by the opinion of any other 
body of persons. On the other hand. In nutter? relating to the recruitment 
to the Services and the (ike, it would be profitable for (he Ministers to take 
the advice of a body of experts. H is in this light that Sir Samuel Hoare” 
justified the parallel provisions as to the Public Service Commissions ia (he 
Government of India Act, 1935— 

“Experieoce *o«* to show Uut they are lAely to have more influence if they arc 
advij«ythaalfrhey)avejnandatorypc«i.crt Tiedanstri* ihstifyoutivethem manditory 
powers you then set up two goveromeats.’* 

But, though the Simon Commissbn” was conscious of the fact that left 
alone the Ministen might use their position *‘io promote family or communal 
inlerests at the expense of the efficiency or just administration of the services”, 
no safeguard was prescribed in the Government of India Act, 1935 against a 
flagrant disregard of the recomineRdalions of the Commissions by the Govern- 
menf. Ill view of the possibility of such abuse, the Cooslilulion has proMded 
the safeguard (referred to above) of the Commission's Report being hid befocc 
Parliament, through the President or the Governor, as the case may be. The 
Government is under an obligation, while prescoling such Report, to cxplaia 
the reasons why in any particular case the recommendation of the Commiss'on 
has been overridden by the Covemmeot. In view ofthis obligation to submit 
to Parliament an explanation for noo-acceptancc of the advice of the Cenuna- 
sion, the number of such cases may be said to have been kept at a mimmnm. 
Thus, in the tenth Report of the Vaha Public Service Commivsirn. for ih,- 
year 1959-60, only one case of such non-acceptance vvas mcmior^cd 
Notwithstanding the above safeguard, there is criticism fr.-n 
quarters that patronage is stiff exercised by the Government b> tTsortm.c t.' 
some devices — . 

(a) One of these is the sjytem of making oiAv apfomtrKWv UM a 

temporary period without consulting the Public Service axl 

then approaching the Commission to approve of the a^^'''m^r.^cnt at a t^rv 
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When the person appointed has already been in service for, some time and 
the recommendations of his superiors are available to him, m addition to the 
experience already gained by Um in the work, which puts him at an advantage 

over the new candidates. , , _ _ 

(b) Sometimes the rules laying down the qualifications for the office to 

which such appointment has been made is changed retrospectively to fit in 

the appointee. ■ 

(c) Another complaint is that sometimes the Reports are presented 
before Parliament long after the year under review. This, however, does not 
appear to be permissible under the Constitution. So far as the duty of the 
Commission to report to the President or the Governor is concerned, the 
Constitution says that it must be done ‘annually’. Hence, his obligation 
cannot be postponed for more than a few months from the end of the period 
under Report. The duty of the President or the Governor is to present the 
Report to Parliament or the State Legislature “on receipt of such Report”. 
Though no specific time-limit is imposed, it is clear that it must be done as 
soon as possible after the receipt of the annual Report and it cannot be 
construed that the obligation is discharged by presenting the Report two or 
three years after the receipt or by presenting the Reports for 2 or 3 years in a 
lump. The presentation before the Legislature must also be an annual affair, 
and, if the President or the Governor makes delay, it should be the concern of 
the appropriate Legislature to demand an explanation for such delayed presen- 
tation, apart from anything else. If the Legislature slumbers, the enitre machi- 
nery of Parliamentary government will succumb, not to speak of any particular 
object of scrutiny by the Legislature. 

Another matter relating to the Services which is dealt with by the 
Constitution is the creation of All-India Services. The All-India Services 


e • should be distinguished from Central Services. The 

Central Services is an expression which refers to certain 
Services under the Union, maintained on an all-India basis, for service through- 
out the country — for instance, the Indian Foreign Service, the Indian Audit 
and Accounts Service, the Indian Customs and Excise Service and the like. 
The expression “All-India Service”, on the other hand, is a technical one, 
used by the Constitution to indicate only the Indian Administrative Service 
and the Indian Police Service .and such other Services*^ which may be included 
in this category in the manner provided by Art. 312 of the Constitution. 
That Article provides that if the Council of States declares by a resolution, 
supported by not less than two-thirds of the members present and voting, that 
It is necessary and expedient in the national interest to create an All-India 
Service, common to the Union and the States, Parliament may p^o^'ide for, its’ 
creation by making a law. The piactical incident of an All-India Service thus 
IS that the recruitment to it and the conditions of service under it can be regulat- 
' Parliament. It must be noted that it is by virtue 

Parliament has made the All-India Services Act, 1951 and 

memoir. Sr conduct, discipline and appeal of 

thisSlT SinS regulated by Rules made under 

this Act. Since these Rules provide that the officers of the AU-India Services 
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shall be appointed and controlled by the Union Governmcnr, these Scniccs 
constitute an additional agency of control of the Union over the States, insofar 
as members of these Services are posted in the key posts in the States. 

I. Subject to the power of ParUament, under Art. 33, to modify the 

X’ i . , V. fundamental rights in their application to members 
of Chii Sen-ants. Armed Forces and the Police Forces, the fun- 

damental rights guaranteed by the Constitution are in 

favour of all ‘citizens’, which obviously include public servants.” 

II. It follou’s, therefore, that a civil employee of the Government is 
entitled to the protection of a fundamental right such as Arts. 14”, 15”, 16”, 
19”, 20 in the same manner as a private citizen. Thus— 

If two sets of rules relating to d»sciplmary proceedings were in operation 
at the time when the inquiry was directed against a Government servant, and 
the inquiry was directed under the set of Rules which uns more drastic and 
prejudicial to the interests of such Government servant, the proceedings against 
him are liable to be struck off as infringing Art. 14. In other words, if against 
two public servants similarly circumstanced enquiries may be directed according 
to procedure “at the discretion of the Executive authority, 

exercise whereof is not governed by any principles having any rational 
to the purpose to be achieved by the inquiry, the order selecting a prejudicial 
procedure, out of the two open for selection, is hit by Art. 14.” 

III. Restrictions upon the rights of the public 

can, therefore, be imposed only on the grounds specified in Ck. (2)-(6), an 
to the extent4hat the restriction is reaisonable.** 

But while a public servant possesses the fundamental rights as a citizen 
the State also possesses, under the Proviso to Art. 
their ‘conditions of service’. Now. the interests of 
require efficiency, honesty, impartiality and discipline and » '* fl * 
the part of the public sers-ant. TTie State has thus the wmli nrevcni 
to ensure tliat every public servant possesses t^se qualities an 
any person who lacla these qualities from being in t e pu ic 
seems, therefore, that State regulation of the «Rdit.o« of servi« of publ^ 

servants so, as to restrict their fundamental rights ui orefiiciency, 

extcntthatsuchrestrictionisreasonablynccessaryinthe mere 

integrity, impartiality, discipline, responsibility and the 
'direct, proximate and rational* relation to the con i ions which the 

Well as the general grounds (e-g-, public order, unde^r r • 
fundamental rights of all citizens may bcrcstricted. 
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when the person appointed has already been in service for some time and 
the recommendations of his superiors are available to him, m addition to the 
experience already gained by him in the work, which puts him at an advantage 

over the new candidates. ' . 

(b) Sometimes the rules laying down the qualifications for the office to 
which such appointment has been made is changed retrospectively to fit in 
the appointee. 

(c) Another complaint is that sometimes the Reports are presented 
before Parliament long after the year under review. This, however, does not 
appear to be permissible under the Constitution. So far as the duty of the 
Commission to report to the President or the Governor is concerned, the 
Constitution says that it must be done ‘annually’. Hence, his obligation 
cannot be postponed for more than a few months from the end of the period 
under Report. The duty of the President or the Governor is to present the 
Report to Parliament or the State Legislature “on receipt of such Report”. 
Though no specific time-limit is imposed, it is clear that it must be done as 
soon as possible after the receipt of the annual Report and it cannot be 
construed that the obligation is discharged by presenting the Report two or 
three years after the receipt or by presenting the Reports for 2 or 3 years in a 
lump. The presentation before the Legislature must also be, an annual affair, 
and, if the President or the Governor makes delay, it should be the concern of 
the appropriate Legislature to demand an explanation for such delayed presen- 
tation, apart from anything else. If the Legislature slumbers, the enitre machi- ■ 
nery of Parliamentary government will succumb, not to speak of any particular 
object of scrutiny by the Legislature. 

Another matter relating to the Services u’hich is dealt with by the 
Constitution is the creation of All-India Services. The All-India Services 

All-India Services should be distinguished from Central Services. The 
‘Central Services’ is an expression which refers to certain 
Services under the Union, maintained on an all-India basis, for service through- 
out the country — for instance, the Indian Foreign Service, the Indian Audit 
and Accounts Service, the Indian Customs and Excise Service and the like. 
The expression “All-India Service”, on the other hand, is a technical one, 
used by the Constitution to indicate only the Indian Administrative Service 
and the Indian Police Service and such other Services" which may be included 
m this category in the manner provided by Art. 312 of the Constitution. 

at Article provides that if the Council of States declares by a resolution, 
supported by not less than two-thirds of the members present and voting, that 
It IS necessary and expedient in the national interest to create an All-India 
Jiervice, common to the Union and the States, Parliament may provide for its' 
making a law. The piactical incident of an All-India Service thus 
s that the recruitment to it and the conditions of service under it can be regulat- 
. e ody by an Act of the Union Parliament. It must be noted that it is by virtue 
that tL r" r! i^ade the All-India Services Act, 1951 and 

thfmemo^^ a ‘conduct, discipline and appeal of 

ScT Sc/tf by Rules made under 

this Act. Since these Rules provide that the ofRccrs of the AU-India Services 
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ELECTIONS 


While the Constitution lays down the procedure for the election of the 
President! [Art. 54] and the Vice-President* [Art. 66], the procedure for elec- 
Ejections. Legislatures of the Union and the States is 

left to legislation, the Constitution itself providing cer- 
tain principles. These principles are- 

fa) . There is no provision for communal, separate or special represen- 
talion. There shall be one electoral roll for every teiritorial constituency for 
election to either House of Parliament or to the State Legislature and no person 
shall be excluded from such roll on grounds only of religion, race, caste, sex 
or any of them [Art. 325]. 

(b) The election shall be on the basis of adult suffrage, i.e., every person 
who is a citizen oflndia and who is not less than 21 years of age shall ^ enti- 
tled to Vote at the election provided he is not disqualified by any provision 
of the Constitution or of any law made by the appropriate Legislature on the 
ground of non-residence, unsoundaess of mind, crime, or corrupt or illegal 
practice [Art, 326]. 

Subject to the above principles and the ether provisions of the Consti- 
tution, the power to make laws relating to all matitts in coanection wilh the 
election not only to the Houses of Parliament, but also 
Power of Leglsfafore, Houses of the Legislature of a State l^loogs to 

the Union Parliament [Art. 327; Entry 72, List I, 7tb Sch.]. The State Legisla- 
ture has, however, a subsidiary power in this respect. It can legislate on all 
electoral matters relating to the State Legislature insofar as such matters are 
not covered by legislation by Parliament. The Ian's of the State Legislature 
shall, in other words, be valid only if they are not repugnant to laws made by 
Parliament and, of course, to the provisions of the Constitution [Art 328}. 
Parliament has enacted the Reprcscnlalioo of the People Ads, 1950. 19S1, 
as well 35 the Delimitation Commission Acts, 1962, 1972 to prescribe the 
mode of election, and the formation and delinulaiLon of the consuiucncvts 
relating to election. 

The pFTocedure prescribed bythcseActs is voting based on single-member 
territorial constituencies. yVhilc proportional repre- 
Sfaste-TOMnt^ Tml- notation has been prweribed for election to the oiBcc 
on oostitatn cs. President and the Vice-President, that system has 

not been adopted for election to the Legislature of the Union and the States. 

Disputes arc bound to arise in the matter of such a big-scale election on 
■ various points, such as, whether the procedure for election «as properly 
. 339 
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followed or whether any candidate returned as member suffered from any 
. . r ♦ disqualification under the law or the Constitution, or 
eImS whether a candidate who ought to have been returned 
of Members. has been, in fact, declared not elected. For the decision 

of such disputes, the Constitution provides [Art. 329] that the ordinary courts of 
the land will have no jurisdiction and that any question relating to an election 
can be agitated only by an election petition, as provided for by law. 

Art. 329 provides— 


“Notwithstanding anything in this Constitution— 

(b) No election to either House of Parliament or to the House or either House of 
the Legislature ofa State shall be called in question except by an election petition presented 
to such authority and in such manner as may be provided for by or under any law made by 
the appropriate Legislature.” 


Under the Representation of the People Act, as it stood at the end of 
1978, the power to decide an election petition is vested in the High Court, with 
appeal to the Supreme Court. 

By Art. 323B of the Constitution, as inserted by the Constitution (42nd 
The 4Znd Amend- Amendment) Act, 1976, power has been conferred on the 
ment. appropriate Legislature to set up a Tribunal for the 

adjudication of disputes relating to elections of the Legislature concerned, by 
making law, and to provide in such law for the exclusion of all Courts (save that 
of the Supreme Court under Art. 136, to entertain any such matter. In short, 
when any such law is made in exercise of this power, the High Court will cease 
to have any jurisdiction over election disputes; they will be determined only by 
the Administrative Tribunal set up by law, with appeal from the decision of 
such Tribunal to the Supreme Court by special leave under Art. 136. No such 
law, ousting the jurisdiction of the High Court by an administrative Tribunal, 
implementing Art. 3238,' has, however, been passed till March, 1980. (when 
these pages are being printed). 

In Art. 71 of. the original Constitution, the exclusive forum for adjudi- 


cating disputes relating to the election of the President 
and Vice-President was the Supreme Court. There was 
no special provision for the Prime Minister or the Speaker 
of the House of the People, so that any dispute relating 
to election to. these ofiBces was to be determined only 
by an election petition before the High Court, according to Art. 329 (b). 

The foregoing jurisdiction of the Supreme Court and the High Courts 
to try election disputes relating to the aforesaid dignitaries was taken away by 
the Constitution (39th Amendment) Act, 1975, which 
amended Art. 71 and inserted Art. 329A into the Cons- 


Specla! Jnrlsdlctioii 
for Election Disputes 
re. President, Vice- 
President, Prime 
Minlsfcr, Speaker. ' 


The 39th Amendment. 


titution, to provide that, instead of the Supreme Court or the High Court or 
any other court in the land, election disputes relating not only to the President 
and the Vice-President but also to the Prime Minister of the Union and the 
Speaker of the House of the People shall be determined exclusively by a special 
forum, namely, an authority to be set up by a law made by Parliament. It is 
to be noted that no corresponding special provision was made regarding dis- ’ 
putes relating to the election of the Chief Minister or the Speaker of the Legis-^-, 
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htive Assembly or the Chairman of ihe Legislative Council of a Stale The 
39ih Amendment in short, made a limited exception to the general provision 
in Art. 329 (fa) m favour of the Prime Minister and the Speaker of the Union 
only. 

The foregoing attempt to place the determination of election disputes 
relating to the election of specified dignitaries in non-judicial bodies has, hosv- 
es’cr, been foiled by the Janata Government enacting the Presidential and Vicc- 
Prcsidential Elections Act, J977, under which the jurisdJrt/on of the Supreme 
Court l;as been restored. By the 44ih Amendment Act, 1 978, Art. 329A has been 
The 44ih Amend- omU»ed and Art. 71 has been amended to icstoie il to 
mrJit. /(s pre-1975 text. 

In order to supervise the entire procedure and machinery for election 
and to appoint Election Tribunals and for some other ancillary matters, the 
_ , , Constitution provides for an independent body, namely, 

cc ion omm ss on. Election Commission [An. 324], The provisions 

for the removal of the Election Cdmmissioners make them independent of 
executive control and ensure an election free from the control of the party in 
power for the time being. 

The Election Commission shall consist of a Chief Election Commissioner 
and such other Commissioners as the President may, from time to time, fix. 
(So far the Election Commission has been constituted by the Chief Election 
Commissioner only and no other Election Commissioner has been appointed 
as a member of the Commission.) The conditions of service and tenure of 
office of the Election Commissioner shall be such as Parliament may by law 
prescribe: Provided (hat the Chief Etecdon Commissioner cannot be removed 
from his office except in like manner and on like grounds as a Judge of the 
Supreme Court. In other words, the Chief Election Commissioner can only 
be removed by each House of Parliament, by a special majorityand on the 
ground of proved misbehaviour or incapacity (and the other Election Com- 
missioners shall not be removed by the President except on the recommenda- 
tion of the Chief Election Commissioner). 

The nipctinn Commission shall have the power of jupcrmtendcnce. 


Regional Commissioners may also be appomieu uy me i 

miration with the Election Commission, on the eve of a general elation to the 
^ou.c of the People or to the State Legislature, for assisting the Election 
Ik>mmission. 


reference 


1. Sec Chap It, ante. 
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MINORITIES. SCHEDULED CASTES 
AND TRIBES 


It was pointed out at the outset that our Constitution, being consecrated 
by the ideals of equality and justice both in the soical and political fields, abo- 
lishes any discrimination either against or in favour of any class of persons on 
the grounds of religion, race or place of birth [p. 24, ante]. It is in pursuance 
of this ideal that the Constitution did away with communal representation or 
reservation of seats in the Legislature or in the oEBces on the basis of religion 
(pp. 89-90, ante). 

It would have been a blunder on the part of the makers of our Consti- 
tution if, on a logical application of the above principle, they had omitted to 
make any special provisions for the advancement of those sections of the 
community who are socially and economically backward, for, the democratic 
march of a nation would be impossible if those who are handicapped are not 
aided at the start. The principle of democratic equality, indeed, can work 
only if the nation as a whole is brought on the same level, as far as that is prac- 
ticable. Our Constitution, therefore, prescribes certain temporary measures 
to help the backward sections to come up to the sanie level with the rest of the 
nation, as well as certain permanent safeguards for the protection of the cultural, 
linguistic and similar rights of any section of the community who might be 
said to constitute a ‘minority’ from the numerical, not communal, point of 
view, in order to prevent the democratic macMne from being used as an engine 
of oppression by the numerical majority. 

Any discussion of the provisions of our Constitution for the protection 
ProTisions for Protec- of the interests of the minorities can hardly fail to take 
tion of Minorities. notice of the palpably unfair comments of Sir Ivor 
Jennings^ on this point: 

“Indeed, themostcomplefedisregard ofminority claims is one ofthemost remarkable 
features of Indian federalism.' The existence of competing claims on religious and ethnic 
grounds was one of the reasons given /or the refusal of Indian independence before 1940. By 
reaction the Congress politicians, who were above all nationalists, tended to minimize the 
importance of minority interests and emotions.” 

It is obvious tbat Sir Ivor would have been satisfied if the framers of our 
Constitution had perpetuated communal representation even after the country 
had been partitioned on the basis of a two-Nation slogan carried to 
the point of fanaticism, leading to a well-planned mass massacre. It is 
somewhat painful to point out to an Englishman that communal representation 
was not a natural limb of the Indian political system which was ‘blindly’ 
, amputated by the nationalist Congress leaders but was an artificial growth 
342 
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which had been grafted upon our body politic by the MorW Mv, , ■ 

the name of 'reform’ (p. 8. ante).’ AnrmpartiaJshiM of Mel' bS “ !“ 
eepected to laslify how, once the mafigtiant growh had been ** 

politiedlife. every opportumtywasstiad by the in.pcti*icpjTOj^|l°'°[” 

it as a wedge to separate the Indian people into two hiKtiuJ^ * T 
that it could eventually be advanced T’\ ’ r 

Indian independence". After those who wwc allured W the seeamht'”” ■ 

had succeeded in dividing llm ntolherland to create an mWve Lme of S 

o™' “ belonging to that very conunuuity X 

elected to remam in their birth-place should prefer to lire with the other cMId,™ 
of the soil as one femdy after giving up all claims to separate treatment in the 
political sphere. That the majonty community has not abohshed comnnnal 
representation with any selfish motives will be apparent from the rery fact that 
notwithstanding the abolition of rcsemlion. members of the minority eom- 
mnnity have been appointed to the bighesl otSces of President, Vice-President, 
ministers, ambassadors and judges of the superior courts in such numhen as’ 
can hardly be overlooked by aa impartial observer. There is no reasonable 
ground for apprehending that the iateresls or development of the minority 
community have suffered because oflhe aholitiou of separate electorates on a 
communal basis. 

The real iojustice done by Sir Ivor* abow all. Is the omission to mention 
the religious, cultural and educational safeguards incorporated in (he Coostl- 
tutioa to protect the interests of al/ miMrif^^grwpf, whether they are religious, 
linguistic or cultural miuorities. While some of these shall be a permanent 
feature of the Constitution, there are others of a temporary cature which nilt 
continue to operate only so long as the bacUwrd commuaitie? are bgjing 
behind in the march of the nation* TbesafegnanJj for minoritits and back* 
wani classes may, accordingly, 'be disciwed xtsici two heads— 

1. PejuvIakent Provisions 

0) ITiough the provisions guaranlecifig religious freedom to tstry 
individual cannot, strictly speaking, be said to be specific safeguards in favour 
„ of the minorities, they do Ttottd the rrffghui minorities 

RtBgJwo Freedom. contrast the protirions of lie fiisctssivt Islamc 

Constitutions of Pakistan. Our Constitution docs not cont^ any provision 
for the furtherance of any particular rcirgioa as may raisclrgiumaJe apprehen- 
sions in the minds ofthose whodonot Wo»gtolhalreH|w>o. 

00 Any aectioD of the cirireus of India hamg ^ 

script or culture of its own shall have the * cultural 

»A-* 'lomi Tiusinciia that if them 

IJo8ttls«ctn4 Coltml • fiv-n Isscuafc and 


«lw culture belongi^ toX maiurity « '^^,,’^gS’Sorifo! 

Elves protection not only to rcli^ous pj tla isitcdcctioo of cora- 


promotion of Hindi as the naito®*' U k l'=S^ 

Pnisoryprimaryeducationcannolbcnscdnsacew^^^^^j.* / ' 

, safegta d of a minority community as ty ArU- ^ f 
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(iii) The Constitution directs every State to provWe adequate facilities 

FaciUtiesforlnstmc for instruction in the mother-tongue at the prima^ 
tion in Mother- stage of education to children belonging to linguistic 
tongue. minority groups and empowers the President to issue 

proper direction to any State in this behalf [Art. 350A]. 

(iv) A Special Officer for linguistic minorities shall be appointed by the 
Special Officer for President to investigate all mattem relating to the safe- 
Lingnistic Minorities. guards provided for linguistic minorities under the 
Constitution and report to the President [Art. 350B]. 

(v) No citizen shall be denied admission into any educational institution 

maintained by the State or receiving State aid, on grounds only of religion, 
No Discrimination race, caste, language or any of them [Art. 29 (2)]. This 
In State Educational means that there shall be no discrimination against any 
Institutions. citizen on the ground of religion, race, caste or language, 

in the matter of admission into educational institutions maintained or aided by 
the State/ It is a very wide provision intended for the protection not only of 
the religious minorities but also of ‘local’ or linguistic minorities, and the 
provision is attracted as soon as the discrimination is immediately based only 
on the ground of religion, race, caste, language or any of them. 

The Government of Bombay issued an Order which directed that, subject 
to certain exceptions, no primary or secondary school receiving aid from 
Government should admit to a class where English was the medium of instruc- 
tion, any pupil other than a pupil belonging to a Action of the citizens the 
language of which was English, namely, Anglo-Indians and citizens of non- 
Asiatic descent. An Indian citizen, other than an Anglo-Indian citizen, was 
denied admission to a State-aided school, in pursuance of the above Order. 
The Supreme Court held that the immediate ground for denial of admission of 
a pupil to such a School where English was the medium of instruction was that 
the mother-tongue of the pupil was not English. It was, thus, a denial of the 
right conferred by Art. 29 (2), only on the ground of the language of the pupil. 
The argument that the object of the denial was to promote the introduction 
of Hindi or any other Indian language as the medium of instruction in the. 
Schools was immaterial in determining whether Art. 29 (2) had been 
contravened,'* , . 


(vi) ; All minorities, whether based on religion or language,' shall have 
the fundamental right to' establish and administer educational institutions of 
Right to establish their choice [Art. 30 (1)]. While Art. 29 (1) enables the 

Macafional Instifu- minority to maintain its language or script, the present 

Dice, clause enables them to run their own educational insti- 
tution, so that the State cannot compel theni to attend any other institutions, 
not to their liking. 

^ By the 1978 amendmerit, favourable treatment has been accorded to such 
minority educational institutions in the matter of compensation for coihpulsory 
acquisition of property by the State. While, by reasonufthe repeal of Art. 31 , 
(p. 116, cnie), a.11 pemons have lost their constitutional right to: compensa- 

the State, including educational institu- 
tions belonging to the majority community, educational institutions established 
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by a miaority community lie cntrencljed in ilu't Ttu.:, ^ _ 

be ^qnired by the State wiftoet paynKet ofaeA ce^e 5 aS“ri 
saTegi^rd ttor right to exist, as is guaranteed by Art. 30 fAil. 30 (JAM 

N n/'f ■ r°'’ 'tfeaHoiial imiiteliom; 

be DborWton l« dtsenmnate ajamst any educational institution on tta 

Si “r" Wd ■’f = '"'“"'I'- 

™“dontebgionorlJnjuagt(An.30(2)l. 

The ambit of the above educational safeguards of aU rainorily communi- 
ties, whether religious, Iinjuistie. or otherwise, can be understood only if we 
notice the propositions evolved by the Supreme Court out of the abore 
guarantees: 

(a) Ever/ minority community has the right not only to establish its 
own educational institutions, but also to impart instruction to (he chiJdttn 
of its own community in its own language* 

(b) Even though Hindi is the national language of India and Art. 3Sl 
provides a special directive upon the Slate to promote the spread of Hindi, 
nevertheless, the object cannot be achieved by any means which contravenes 
the rights guaranteed by Art. 29 or 30.‘ 

(c) In making primary education coiftpulsory {Art 45j, (he State can- 
not compel that such education must tale place only in the schools owned, 
sided or recognised by the State so as to defeat the guarantee that a person 
belonging to a linguistic miaoniy has the right to attend institutiens run by 
the community, to the cxciuston of any other school.* 

(d) Even though there is no constitutional right to r«ehe Stale aid. if the 
State does in fact grant aid to educaliona) institathns, it caonot impew such 
conditions upon the right to receive such aid as would, virtually, drfv'ft the 
members of a religious or Jmguisticcommunity of their right under Art. 30(1). 
While the State has the right to impose reasonable condnions, it cannot impose 
such conditions as substantially deprive the minority community of its 
rights guaranteed by Art. 30 (I). Sortender of fundamental rights cannot be- 
exacted as the price of aid doled out by the State. Thus, the State wnnot 
prescribe that if an institution, including one entitled to the protection of 
Art. 30 (I), secte to receive Stale aid, it must subject iwlf to the condition 
that the State may talc over the management of (he institution 

it on its subjective satisfaction as of certam matters, or sue con ‘ ^ , 

tompltldy destroy the rishl of ItK commoiuty to ’“‘’"“I*'" f ; ‘S,je„ j„ 

(e) swjy. io the matter of the oTloro^r 

h would 

' .30(1).’ 

virtually deprive a minorily '““““"‘^.“‘““."w^srhoUrs of muecoEiibed 

^Vhere, therefore, the State 

,'iorational institutions from Art. 30(0»"”»^ 

the public services, the tight to establish an Insuchdrwn- 

h: cOectively exercised without obtamms a , |p state trcopiilipn*. 

^“nt«,tbeStatecannoliinposeitasa»ndii!onpiteenen , 
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that the institution must not receive any fees for tuition in the primary classes. 
For, if there is no provision in the State law or regulation as to liow tliis financial 
loss’ is to be recouped, institutions, solely or primarily dependent upon the 
fees charged in the primary classes, cannot exist at all.® 

(f) Minority institutions protected under Art. 30 (1) arc, howevery 
subject to regulation by the educational authorities of the State to prevent 
maladministration and to ensure a proper standard of education.® But such 
regulation cannot go to the extent of virtually annihilating the right guaranteed 
by Art. 30 (1).® 

(viii) No person can be discriminated against in the matter of public 
No Discriminaiion In employment, on the ground of race, religion or caste 
Public Emplojincnt. [Art. 16 (2)]. - , 

(ix) Wliilc the Constitution has abolished representation on communal 
lines, it has included safeguards for the advancement of the backward classes 
Provisions for Uplift- amongst the residents of India (irrespective of their 
mentor the Scheduled religious affiliations), so that tlic country may be ensured 
Castes and Tribes, of an all-round development. These provisions fulfil 

and other Backnard ((ic assurance of “Justice, social, economic and political” 

which has been held out by tJie very Preamble of the 
Constitution (pp. 20, 24, ante). A major section of such backward classes has 
been specified in the Constitution as Scheduled Castes and. Scheduled Tribes 
because their backwardness is patent. 

There is no definition of Scheduled Castes and Tribes in the Constitution 
itself. But the President is empowered to draw up a list in consultation with 


Scheduled Castes and 
Tribes. 


tlie Governor of each State, subject to revision by Parlia- 
ment [Arts. 341-342]. The President has made Orders, 
specifying the Scheduled Castes and Tribes in tlic different 


States in India, which have since been amended by Acts of Parliament,® 

A. Special Provisions The Constitution makes various special provisions 

for Scheduled Castes for the protection of tlic interests of the Scheduled 
and Tribes. Castes and Tribes. Thus, 

(i) Measures for the advancement of the Scheduled Castes and Tribes 
are exempted [Art. IS (4)] from the general ban against discrimination on the 
grounds of race, caste, and the like, contained in Art. 15. It means that if 
special provisions arc made by the State in favour of the members of these Castes 
and Tribes, other citizens shall not be entitled to impeach the validity of sucii 

IHovisions on the ground that such provisions arc discriminatory against 
them. 


♦t other hand, while the rights of free movement and residence 

throughout the territory of India and of acquisition and disposition of property 
to every citizen in the ease of members of the Scheduled Caste,s 
frtr restrictions may be imposed by the State as may be required 

interests. For instance, to prevent the alienation or 
I "’'‘y they shall not be 

administrative* nwh Property except with the concurrence of a specified 
adrninmratiye authority or except under specified conditions [Art. 19 (§]. 

( ) The. claims of the members of the Scheduled Castes and the 
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Scheduled Tribes shall be taken into consideration^ consistently vdth the 
maintenance of administration, in the maktne of appointments* to sersaccs 
and posts in connection with the affairs of the Union or of a State [Art. 335]. 

’ (iv) There shall be a Special Officer for the Scheduled Castes and 
Scheduled Tribes to be appointed by the Prcsidcni [Art. 338). It shall be the 
duly of the Special Officer to investigate alt matters relating to the safeguards 
provided for the Scheduled Castes and Scheduled Tribes under this Constitution 
and to report to the President upon the working of those safeguards at such 
intervals as the President may direct, and the President shall cause all such 
reports to be laid before each House of Parliament. [Such an officer, appointed 
since November 1950, and now designated Commissioner for Scheduled Castes 
and Tribes, submits annual reports.*] 

(v) The President may, at any time, and shall, at the expiration of ten 
years from the commencement of this Constitution, by Order appoint a Com- 
mission to report on the administration of the Scheduled Areas and the welfare 
of the Scheduled Tribes in the States. The Order may define the cornposition, 
powers and probedure of the Commission and may contain such incidental or 
ancillary provisions as the President may consider necessary or desirable 

(Art. 339 (1)1. . ..... r 

(vi) The executive power of the Union shall extend to the gwing of 
directions to any such Slate as to the drawing wp and weewtion of sc^tna 
specified in the direction to be essential for the welfare of the Scbedoied Tubes 


in the State (Art. 339 (2)]. 

With a view to associate members of Parliament and other members or 
the public in the due discharge of the above ff''''’’’’ 
of India, two Central Advisory Boards (one for the Schedided 
other for the Scheduled Tribes) have 
formulate and review the working of schemes for the welfare “f 
Castes and Tribes and to advise the Government of India oa maltere relating 


:o these classes and tribes. . trbrmM Is 

(vii) Financial aid for the implementation of these vrelft 
provided for in Art. 275 (I) which requires the V"'”” 

:o the States for meeting the costs of schemes "f ^ 

fribes and for raising the level of adminisrral.on of he Jbeduled Areas 
State to that of the administration of the areas of tolMa . 

(viii) Proviso to Asl. 164 lays down '“‘I” 

Pradesh, and Orissa, there shall be “ 'j''””'” ' ^ cLtcsand other backward 
may also be in charge of the welfare of the Scheduled Castes 

c^^sses. _ ^ 5 -» nrt not only in 

In practice, such Welfare ^Uo in other Stal«.* 

these tiuec States as required by ^ Kvah and Sixth Sebedute 

(ix) Special ’5i’’rrthe duitotration of areas iwb.a. 

of the Cotismuuon, read with Art. 244, lor rn 

bilcd by Scheduled Tribes (see p. 24S rf 4‘'?- ; in Art. <6 that ’ba 
riser and abosw all these, there is a Ccnl^ 

Stale shot! promote w ith special •'■e reirticutar, of the Scheduled O' 
of the sveaker sections of the people, and. in partiemai. 
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:and the Scheduled Tribes, and shall protect them from social mjustice and all 

forms of exploitations. ' . ' ' . - 

Besides, there are temporary provisions for special representation ot 
nnd reservation of seats for Scheduled Castes and Scheduled Tribes in the 

Legislature/"^® which will be treated separately, hereafter. 

Not contented with making special provisions for the Scheduled Castes, 
who form a specific category of socially depressed people (generally identi- 
T!. For Backuard fiable with the Gandhian term ‘/loryan’),' the Constitution 
■Classes, Generally. has made separate provisions for the amelioration and 
advancement of all ‘backward classes’, in general. - ' 

Of course, the Constitution does not define ‘backward classes’. The 
Scheduled Castes and Tribes arc no doubt backward classes, but the fact that 
the Scheduled Castes and Tribes are mentioned together .with the expression 
‘backward classes’ in the foregoing provisions shows that there may be other 
backward classes of people besides the Scheduled Castes and Tribes. i The 
Constitution provides for the appointment of a ‘Commission to investigate 
the conditions of. backward classes’ [Art. 340]. Such a Commission was 
appointed in 1953 (with Kaka Saheb Kalelkar as Chairman), according to the 
following terms of appointment — 

(a) To determine the tests by which any particular ctes or group of 
•people can be called ‘backward’. 

(b) To prepare a list of such backward communities for the whole of India. 

(c) To examine the difficulties of backward classes and to recommend 
•steps to be taken for their amelioration. 


This Commission submitted its report to the Government in 1955, but 
•the tests recommended by the Commission appeared to the Government to 
•be too vague and wide to be of much practical value; hence, the State Govern- 
ments have been authorised to give assistance to the backward classes accord- 
ing to the lists prepared by the State Governments themselves. . 


The Supreme Court has, however, laid down a number, of principles for 
•determining whether any class may be classified by the Government as ‘back- 
ward’, for extending to the members thereof the special constitutional safer 
.guards for backward classes. These principles,. would guide the State Govern- 
imenK in.- making their classification and the Court- would annul any classi- 
fication which violates these principles: 

The staple test for classifying a class as backward may be had from 
Art. 15(4),viz.,\vhether the members of such class are 'socially and educationally' 
•worse off than the rest of the citizens, whether they belong to. the Scheduled 
ast« or not.’ Both ‘social’ and ‘educational’ backwardness must co-exist 
for this purpose, (a) Social bacbvardness is in the ultimate analysis, the 
-result of poverty and may be-aggravated by caste. But a classification based 
so e y on caste would be bad.’^ (b) Educational backwardness, broadly speak- 
ing. means that tlie average of student population in the particular blass ' of 
citizens IS below the State avcrage.w 

.nr rM.v., prohibits discrimination against any citizen on grounds only 

But this does not prevent the 
"ing special proyisionsTor the. advancement of any socially or 
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fdu^onaily backward classes of cifeeiK or for tbe Scheduled Castes, sad 
Tnbes. In other words, Jf any special ptovisioa is made for the benefit of 
these classes of citizens, such provishti n-fH not be liable to te attached on 
the ground that it is discriminatory. 

^ (ii) 29 (2). similarly, guaramees that no citizen shall be denied 
admission into any State-o^vjjed or State-aided educational institution on 
grounds only of religion, caste or the like. Bat this provision would not 
prevent the State from making special provisions for the advancement of back- 
ward classes. Scheduled Castes and Tribes. 

knl) An. 16 gnatamtes equaS^* of opportoalty to all citizens in the 
matter of employment under the State (see p. 89, ante). But nothing in the 
Article shall prevent tbe State from making any provision for the reservation of 
appointments or posts in favour of any backward class of ciUzenswhich, »a the 
opinion of the State, is not adequately represented in the scniccs under tbe 
State. , , 

Qv) It has already been pointed out that the Proviso to Art. 164 (I) 
provides for a Minister in charge of the welfare of bacb'Urd classes and Umt 
departments for such welfare have, in fact, been opened tn all the States. 

Even apart from the foregoing safeguards, provisions were made in the 
Spectat ProfWoos Constitution m theiotcftsts of the Anglo-Indiancooiw- 
for the flity, in view of their peculiar position in Indian society 

OmmaaitT. (See p. 350). 

• An Anglo-Indian is defio^ in Ait. 366 (2) as— 

•» person whose father or any Of whose other male projenitors (n the male line {» 
orwas of Eufopein descent but who is domiciled within the lertitory oflndjawdUcr w*a 
bom witlda such temioty ot parents habitually mideot therein aod tot mtafcUstcd there foe 
temporary purposes Only.*' 

(v) The Spedal OiEcer for Scheduled Castes and Scheduled Tribes 
shall also investigate into and report on the working of the foregoing safe- 
guards relating to the Anglo-Indian community [Art. 33S (3)]. 


n. Temporary Provisions 

Let us now advert to other provisions for the advanccrocot of tfa 
Scheduted Castes and Tribes as weU as the Anglo-Indian communay. w^ 
were intended to be of a temporary duraiion.-~jast suffictent to enable lira to 

come up to the level of the general body of ciiizcns: , . 

(a) Seats shall be rcsetvrd in tbe House of the 
Scheduled Castes; (b) The Scheduled Tribes except the Schedoled Tribes tr 
the tribal areas of Assam; and (c) The Scheduled Tnbes m the 
districts of Assam [Art. 330]. a .v <■ v >-• * 

Scats shall also be reserved for the Scheduled Castes and tii? 

Tribes, c«ept the Scfecdviled Tribes in the tribal areas of Assi:^ t= 
lativc Assembly ofevery State [Art. 332). Suchreserv-nUon cra« 
expiration of /or// years” from the commencement c. u-t ce-.-‘w.-Kn. 
i c., in January, 1990 [Art. 334J. ^ ^ ^ 

■ (b) The President may, if he is of opiajon that w 

inunity is not adequately reptesonted in the Hc-u>e c t— - , .o 
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not more than 2 members, of that community to the House of the People 
TArt. 331]. The Governor has a similar power in respect of the Legislative 
Assembly of the State, but in the case of a Governor, the maximum quota, 
fixed by the Constitution (23rd Amendment) Act, 1969 is— one member 
of the community for the Legislative Assembly [Art. 333], Such _ power 
shall cease after forty years“ from the commencement of the Constitution. 
Of course, the sitting members will continue till the dissolutioil of the then 
existing House or Assembly, as the case may be [Art. 334]. 

There were two other safeguards which have ceased to exist since 1960 
because the period of ten years has not, in these two cases, been extended— 

(i) The existing reservation for the Anglo-Indian community in the 
Railway, Customs, Postal and Telegrai^ Services of the Union [Art. 336]. 

(ii) The existing system of educational grants for the Anglo-Indian 
community -[Art. 337]. 

The present Chapter would be incomplete without recounting the ominous 
Dangerous anti- trends which have been revealed on the occasion of the 
oationa! trends in General Election of 1980 as regards the ever-aggressive de- 
minority demands. mands of the religious minorities — ^which run counter to the 

very foundations of the existing Constitution and which seek to ride roughshod 
against the pronouncements of the highest tribunal of the land, — ^not on the 
ground that they are inconsistent with the provisions of the Constitution but 
because they are not consonant with the separatist ambitions of the religious 
minorities. The most grievious feature of this post-Independence development 
is that the Minorities have held up their vote as a bait and political leaders of 
the majority community belonging to different parties have indiscriminately 
swallowed that bait in their (1980) Election Manifestos and alliances, irrespec- 
tive of the ideologies winch ushered in the Independence of India and which 
form the bed-rock of the existing Constitution. In this background, it is the 
duty of an impartial academician to point out to a nationalist Indian (every 
Indian citizen cannot be assumed to have narrow political ambitions) that to 
accept such anti-nationalist demands of the Minorities (which, though sponsored 
by the Muslims are being reiterated by the other minorities, such as the Chris- 
tians, the Sikhs, the Buddlusts, in so far as such demands would serve their res- 
pective communal or sectional interests) would be to tear India into piece.s, with 
a second Pakistan for Muslim-majority areas” or a Christendom for the Chris- 
least, an Islamic Republic” so far as the Muslims are concerned or 
a Ctastian or a Sikh or a Buddhist Republic so far as the Christians, the Sikhs 
or the Buddhists, are concerned, and so on [see p. 112, ante]. 

Space wo^d not permit a fuU treatment of aU the demands hoisted by 
A ® treatment, the reader should read the 

^ CmriVwwn of/ndia, 6th Ed., pp. 217-28; 232- 

had bepn’nnf ^ f these dangerous minority ideologies 

^nt^ed ?orT Propositions involved may, howeverfl^ 

mentioned for the consideration of the average reader. . 

I. The major demand of the minority communities now is for a oronor- 

tional lepresentation in the Legislatures and in ^ v • 

numbers ^gi!>iaiures and in the services, according to their 
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This IS, in fact, a rcstirrection of that baoeful plant of *cotnniunaI award* 
which had been inserted into the Indiaa body politic by the British Prime 
Minister Ramsay MacDonald and which had its inevitable culmination in the 
bloody partition of India (see pp. 8-9, ante). 

It is to prevent any repetition of such anti-national cleavages that the 
framers of the Constitution of free India proclaimed the Um'ty of the Nation 
to be the objective, in its Pfcambie (pp. 23, 26, ante), abolishing any rcservaUon 
or representation on the basis of the religious colour of any individual or 
community; any such reservation, if made now, would violate the guarantee of 
equality in Arts. J5 (l)Jafld J6 ^ explained by the Supicme Cburt.^' 
Of course, all these guarantees acknowledge the constitutionality of reservation 
or other special provisions in the interests of the 'backward classes', so that 
any community which is socially or educationally backward’* may be entitled 
to special consideration under the existing Constitution, irTespccth% of its religi- 
ous complexion (p. 348). But that would not satisfy the Muslim or Christian 
minorities to-day. They want reservation for a man because he i< a Muslim 
or a Christian^ even if he be a/Quent and to make any special provision for 
Wm would be a discrimination against ths /7»<3/o«7>'— violating the n'gha of 
equality gviaranteed by Arts. 15-16 (see p. 112). 

To accede to these patently anti-national demands wonM seed euldple 
amendments of the Constitution involving a decent burial of the doctriass of 
equality which the Supreme Court has built op**“** during a quarter of a 
century. 

11. Another demand of a minority commnnity is that the Minority 
Commission, set up administratively, during the pesai regime, should be ghtn 
a constitutional footing and a binding force to its rccozameadiiiotts. 

Apart from the fact that none of the various investigatory Camirdssjons 
settipby the cwsting Constitution has got more than recommendatory status, 
the broad consideration against any such drastic proposal is that, if conwded, 
it would mean a govenunent by the Minority Commission, resulung in the 
abdication of the government by the peoples' representatives voted lo power. 
To quote the words of Sir Samuel Hoare, who re/ccted the suggestion that the 
recommendatioa of the Public Service Coimnissioo should be binding on the 
Government (see Chap. 27, emte ) — 

‘The danger is that if you *lve ibcniiDaBdatery powers you then let up two tow- 

ments." 

Besides, what would happen If the members of the M'loority Comsslssanr- 
(which must necessarily be a collegiate body representing the various minxir 
cotnmumUes) fail to agree (as has already happened since one of the hfesjtnr 
of the existing Commission, Prof. John, has, in a reasoned discourse, 
the blatantly unreasonable, anti-national and anti-majority views and concv*- 
of some of his colleagues;.” When the ComTOission is divided, it is ouV.sr 
that Government must havt: the dis^tion to find out which of its 
consonant with rc.ison and national interests. Even when the Mino * t 

sion speaks in one voice, it cannot cUiman imperative command 
it is not a body responsible to the pcpole. In short, to acced 
demand would be to subwrt the \-ery iastitutioa of represe 
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which is the soul of the present Constitution, from its Preamble -right up to its 

Besides, what should be the proper juris^ction of the Minority Commis- 
sion, what would happen to any recommendation of the Commission which is 
ultra vires or outside that jurisdiction and who will, decide whether any of 
its recommendations is beyond its jurisdiction? Insurmountable confusion and 
chaos would result if, in spite of these considerations, binding force is given 
to the recommendations of the Minority Commission. Let us take a concrete 


instance: 

The only proper jurisdiction of any such Commission, under the existing 
Constitution, would be the matters included in Arts. 25-30 (see p. 1 12, ante)P 
If, notwithstanding this, some of the Members of the Minority Commission, 
advocate separate representation or reservation in the Services for members 
of the minority communities, and the recommendations of the Commission or- 
those of its majority are made constitutionally binding on the Government, 
notwithstanding the anti-national impact of such fecomraendations as just 
explained (see also p. 1 12, ante), it would tantamount to enthrone the minority 
over the majority, and to cast to the winds all that we fought for . to attain 
Independence even at the cost of truncating the Motherland. 

III. Another demand advanced on behalf of the Muslims is that the 
Directive in Art. 44 for establishing “a uniform civil code throughout the terri- 
tory of India” should not be applicable to the Muslims who should be allowed 
to be governed by the Shariat as their personal law. 


This demand, again, seeks to put the clock back. At the time when the- 
Constitudon was framed, all such claims were considered and rejected on the 
grounds that (a) matters like marriage, inheritance and the like falling under 
the category of ‘personal law’ are secular matters having no essential relation 
to religion,!® and that (b) without a common civil code, inter a/j'a, the people of 
India, belonging to heterogenous elements, could never be united into a nation. 


The provision in Art. 44 is nothing but an implementation of the objective 
of fraternity, unity and integrity of the Nation’ which is not only enshrined 
in the Preamble to the Constitution, but since buttressed by the Fundamental 
Duties in Art. 51 A (c), (e), which have been inserted into the Constitution by 
Mrs. Gandhi’s previous Government (see Chap.. 8, pp. 126-27, ante). 

It may be mentioned that when the Law Commission of India took up 
the question of framing a common code of marriage and divorce, not only the 
Musums but the Christians opposed the move and the very Government who 
had induced the Hindus to give up their scriptural laws relating to these 
mattcre, gave way to the Minority resistance, for ‘political’ reasons. Now 
t at Tt. 51A has been embodied in the Constitution, a constitutional 
latvyer might ur^ that any opposition to Art. 44 by any member of any 
minority conmumty would be a violation of Art. 51A, and any Government 
which yields thereto would be a party to such violaUon of the Constitution. 

-f particular community is permitted to urge anti-national 

for otw’nJivu" minority communities will start clamouring 

of Hariiinc f sectional. interests. Tlte claim 

of Harijans who have .embraced Buddhism to be still treated as ‘Scheduled 
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Parts I U and XVI (explained at pp. 1 «, ns, notwiiaxtand.ns eonvenion 
to a TCljgJon other than Hmduism, may be cited as an instance, 
w should wonder how sucKclaira could be ad^-anced 

by the Buddhist converts Mi the face of the Witery and meanins of the wiy 
expression Scheduled Castes'. It is, in ttefct instance, to be leeaBed Hurt 
this expression is not a coinage of the Constitution of Independent India, but 
had Its oripin in para. 2 of the Sehedufed Cistes Order, 1936, which had been 
issued in punuance of the direction in para. 26 of Sch. r of the Gowrntnent of 
India Act, 1935 to determine the classes who nw ‘depressed classes* 
(called 'harijans* by Mahatma Oaadht). 1b this prc-Constjtuiion SchedoJed 
Castes Order of 1936, It was categorically declared that na person who is 
on ‘Indian Christian’ ot who professes ‘Buddhism* or a ‘tribal rdigion' 
should be regarded as a member of a scheduled caste csen 


>itO»i4ion 01 me Order ol 19J6. 

The framers of the Constitution made tw’O categories for fas-oorablc 
trtatmcnt~-(a) Scheduled Castes, and (b) ‘socially and educationally baeV- 
ward classes* even though, they might oot belong to any of the listed Scheduled 
Castes (Arts. 15(4), M (4)J. The reason uhy the separate category of ‘Schedul- 
ed Castes’ was st/il maintained w-as iliat the caste system was prevalent only 
amongst the Hindus and the Sikhs, owing to their social histoov and it was this 
caste system which resulted in their degiadation. Castcism is not professed 
by other religion, such as Christianity, Buddhism and Islam. That is parti- 
cularly the reason why the makers of the Go'tcnmeot of India Act. 1935 and 
the Orders thereunder did not entertain any reservation in favour-of Hindu 


coavccts to those teUglons. 

In the Scheduled Castes Order, 1950, which has been framed under the 
Constitution, it is, accordingly, laid dow'n (para. 3) that a person shall net tc 
deemed to be a Scheduled Caste “if he professes a religion dincrent from the 
Hindu or Sikh nlis^n*'- validity of this exclusion was challenged by 
persons cons'crted to Buddhism under the auspices of Or. Ambedlar, but it 
was rejected by a unanimous decision of the Constitution Bench of the Supreme 
Court.” ... . _ 

Of course, if any section of Buddhist cons'crts comes under the tocia^ . 
and educaBonaHy backward clisrcj, Ilrcy would stiU be eatiiled to the tixc'- 


ifivilegcs under Arts. 15 (4), 16 (4>, ^ ^ • v • i 4- 

Theadvocatesguaranteeingoffurthcrminorilyngntsmlndi^w, . - 

Jie existing Constitution, if necessary, pretend to owilook ths 

road considerations which dislinsoish the stains of 

roni the international problem of minorities in post- ^ ^n-sr v..,.- 

avi insnimd the International movement for minority 

(a) In the International sphere, tte ^mand for sexsin- 

roteet the cuUnral or linguistic identity of minority cv'= v 

rom the principle that owing to svar or Ite s- 

hanges iiilSoul the conlcn! of the people •- 'a--^ 
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identitj' of such communities who have been torn funder by circnmstan^ 
beyond their control should be presen’ed from ethnic extinction, by affording 
proper safeguards through international characters and national Consti- 
tutions. . • 

The Partition of India which left a portion of the Muslim commumt 3 ' in 

India took place in a different way. The pre-independen^ demand of the 
Muslim commumtj’ led by their acknowled^d leader, Mr. Jinnah, was to have 
a separate home-land for the Muslims who, it was asserted, constituted a nation 
separate from the Hindus. The British Rulers conceded to this demand over- 
ruling the contention of the nationalist Indians that the Muslims and Hindus 
as well as the other people residing in India constituted one Nation and not 
tR'o or more. The result of the acceptance of the two-nation theory was the 
lamentable partition of India and the creation of a separate Dominion, named 
Pakistan (pp: 1&-17, cure). As a sequel of such division, tiie Hindu leaders in 
India could hasu insisted upon an exchange of population between Pakistan 
and India, so that all the Muslims in undivided India could be transferred to 
Pakistan. But they did not pres’ent any Muslim from staying behind in India, as 
an Indian. Those who remained in India, did so of their free will and optiom The 
Partition W’as the seeking of their own community and not the result of any 
circumstances beyond their control, such as the second World War which 
created the international minority' problem in the w'orld. 

Of course, in consonance with the liberal attitude of the Hindu leaders, 
the framers of the Constitution of independent India embodied certain safe- 
guards for minorities in like manner as the International Charters, But 
these safeguartfr u’ere extended to all numerical minorities of all religions, 
languages and cultures and not to the Muslims in particular. The Muslims 
w'ho opted not to go to Pakistan did so with their eyes open.as to the safeguards 
they might get under the draft Constitution and not because of any covenant 
that they would be allow’ed to demand more and more to sen'e their section^ 
interests. . 


(b) In the International sphere, it has been emphatically made cleai*^ 
that the only object of offering the minority' safeguards ivas to protect the 
minority from discrimination by the majority' who administer a country under 
a repr^ntative system of democracy. But this is on the condition that the 
minority must be loyal to the State of ivliich they' are nationals”,^ and must 
not set up an imperium in imperio’ founded on their minority' status. 

The framers of the Indian Constitution, too, fondly believed that, having 
established a secnlw State (i.e., a State which has no established relieion of its 
own, and treats ah religions equally) and offered safeguards for the pi^rvution 
of the reUgious. cultural and linguistic identity of the minorities,-not only 
Muslmw, but all the minorities who remained in India as Indian citizens, with 
t^fond hope Aat they would be united as one Nation by the bond of ‘fraternity* 

ffi^ble,p 20,cnt4Buttlus the Muslim community,mp^icular,has refused 

IS not only to create a homeland for Muslims mthin 
Recreation of the separate State of Pakistan, 

responsible Muslim dignitary is reported to have said-»We- are Muslims &st 
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and Indians anw-wards. . . .Muslim cullure is the main sir,,™ i i a- a 
other must join it.”" " ™ 

A student of the Indian Constilntioncanonly wonder, uith bcwldennenl 
whether any such assertion runs afoul of the foliouing provisions oftte S 
Constuution-the Preamble; Art. 19(2), as amended^by the I6th (Lmt m on 

Amendment Act, l963:Art.51A(c),(e)tduly to promote 'common bXw 

amonsst all the people of India tmsccndws relisims. . . .or smimal diur- 
silws 1, and whether this was the desideratum for which the nationalists in 
India consented to pivc up a part of their motherland in order to rain 
independence.” 
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LANGUAGES 


Languages oGcrcd a special problem to {he makers or iheConsliiudon 
Langoagts. bccat^ of the plurality of tonpiagcs Used ^ the 

vast population of 356 jTjjUioa (550 m., aceord/cg to the 

19/1 census). It is^ somewliat bewildering to think that no kss than 1,652 
spoken languages, iacludiog 63 non-Indian languages, are current in this Sub- 
Continent. 

TTie makers of the Constitution had, theretorc, to select some of these 
N«d tor an omdal ^ recognised medium of ofTicial com- 

LangoDge. municailon In order to sa^e the country from a hopeless 

confusion. Fortunately for them, tJjo number of people 
speaking each of these 1,652 languages was not anjihing like proportiocaic and 
some Wlangassps pncluded ia the 8th Schedule of the Constitution, see Tabfe 
Xvni] could easily be picked up as the major languages of India, used by 91 
percent of the total population of the country, and out of them, Hindi, jocluding 
its kindred variants Urdu and Hiodustani, could claim 46 per cent. Hindi 
was accordingly prescribed as the olDcial language of the Union (subject to the 
cootinuance of Cnglish for the sat&e purpose for thehmitrd period of J5years)« 
and, for the detelopraeat of the Hindi language as a medium of expression for 
all the elements of the composite culture of India, the assimiUtioo of the 
expressions used in the other thirteen* of the major languages (specified in the 
Eighth Schedule) was recommended (Art. 351}. 

But though one language was thus prescribed for the cfficial purposes 
of the Union, and the makers of the Constiiuiion sought to afford relief to 
regional linguistic groups by alfoH 7 ng the respective State Legislatures (Ajt, 345) 
and the President (Art. 347} to recognise some language or Unguages otJier 
than Hindi as the languages ibr iatra-Stafcoflicjal transactions or any of them. 
*nicsc provisions thus tecognisc the right of the majority of the State LeguUiure 
or a substantial section of the population of a State to hare the language 
spoken by them 'to be recognised Tor oGicial purposes within ite State. 

In the result, thd provisions of (he Constitution relating to OScval Langu- 
age hare con» to be somewhat cotrpbcated (Ails. 343-351), 

' The Official language of the Vnlon shall be Hindi in Devanagii scnpt. 

But; for a period of fifteen 3 rars from the commence- 
OfQcIfll Ijincoase. jjjs Cbflstimilon, the Enghih language sbaU 

continue to be used for all the official purposes of the Union for v-hich it 
was bciag used immediately before such commencement. 
^ Of i!ie Union. Ujc «pity of the above period of 15 

fttrliament rm& by law provide tor the use of— 
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(a) Tlie English language, or 

(b) the Devanagri form of numerals, for such purposes as may be 

specified in the law [Art. 343]. . tt • 

In short, Engh'sh would continue to be the official language of the Union 
side by side with Hindi, until 1965, and thereafter the use of English for any 
purpose will depend on Parliamehtaiy legislation. Parliament has made this 
law by enacting the OfiScial Languages Act, 1963, which will be presently 
noted. 

The Constitution provides for the appointment of a Commission as well 
as a Committee of Parliament to advise the President _ 
Offlcid ^ Language ^ certain matters relating to the official language 
Commission. ^ 44 ]^ -piie official Language Commission is to be 

appointed at the expiration of 5 years, and again at the expiration of 10 years, 
from the commencement of the Constitution. The President shall constitute the 
Commission with the representatives of the recognised languages (specified in 
the Ei^th Schedule^. It shall be the duty of the Commission to make 
recommendations to the President as to-^ 


(a) the progressive use of the Hindi language for the ofiBcial purposes of the Union; 

(b) restrictions on the use of the English language for any of the official purpose of 
the Union; 

(c) thelanguage to be used for proceedings in the Supreme Court and the High Courts 
and the texts of legislative enactments of the Union and the States as well as subordinate 
legislation made thereunder; 

(d) the form of numerals to be used for any of the official purposes of the Union; 

(e) any other matters referred to the Commission by the President as regards — 

(1) the official language of the Union, and 

(2) the language for communication between the Union and the Slates or between one 
State and another. 


In making its recommendations, the Commission shall have due regard 
to the industrial, cultural and scientific advancement of India and the just 
claims and interests of persons belonging to the non-Hindi speaking areas in 
regard to Public Services. The recommendations of the Commission shall be 
examined by a joint Committee of the two Houses of Parliament consisting of 
20 members of the Hoiise of People and 10 members of the Council of States, 
elected in accordance with the system of proportional representation by means of 
the single transferable vote. This Committee will' again reporjt to the Kesident 
Md, after consideration of such report, the President may issue directions for 
the implementation of such of the recommendations as he thinks fit. 

The first Official Language Commission was, accordingly, appointed in 
Implementation of the . 1955 with Shri B.G. Khcr as Chairman, and it submitted 

1956, which was presented to Parliament in 
gMge“comm£foJr' examined by a joint Parliamentary .Committee, 

. rwommendations of the Parliamentary Committee 
af foltoTC^^^ elation of the Report of the Official Language Commission were 


^ (a). The Constitution contains an integrated scheme 
and Its approach to the question is flexible and admits of 
ment being made within the framework of the scheme. 


of official language 
appropriate adjust! 
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(b) Different regional languages are rapidly replacing English as a 
mediura of instruction and of ofHciaJ wwk in the States. The use of an Indian 
language for the purposes of the Union has thus become a nutter of practical 
necessity, but there need be no'rigid date-line for the ekange-cxcr. It should 
be a natural transition owr a period of time effected smoothly and wth the 
minimum of inconvenience. 

(c) English should be the pnncipal ofScial language and Hindi the sub* 
sidiary oEBcial language till 1 965. After 1965, when Hindi becomes the principal 
official language of Union, Engluh should continue as the subsidiary o^teial 
language. 

(d) No restriction should be imposed for the present on the use of 
English for any of the purposes of the Uiuon and provision should be made 
in terms of Q, (3) of Art, 343 for the continued use of English even after 
1965 for purposes to be specified by Parliament by law as long as may be 


necessary. 

(e) Constderabk importance attaches to the provision in Art. 351 that 
Hindi should be so dcwloped that it may serve as a medium of expression 
for all elements of the composite culture of India, and every encoufagemccl 
should be given to the use of easy and simple diction. 

tn pursuance of the abovu recommendations of the Parliamentary Com- 
mittee the Presidcol issued an Order* on April 27, 1960, 
SUfldins Offidal tafl* directions by nay of implementiog the abovt 

CoiBffltefoo. fecotnmendalions. The main direction was as regards the 
evolution of Hindi terminology foe scientific, administrative and Jepl lit^ture 
and the translation of English Kteratum on admiimtmtive 
matters into Hindi. For the evolution of such termmology, the Official Lan« 
guage Commission recommended the constitution of a St^g 
The Standing Commission on Official Language has since been eonsiiiuted in 

1960, and reconstituted subsequently. , . 

Of the other recommendations of the Officul I^i^ge^Commission. 
the following. Infer alia, were adopted in the Presidents ^ 

(0 EngUih shall coatmuc to be the medram of 
n^utoeae through the Uaiou PubCe Semce 

time, Hindi may be admitted aa anallemative medium, hoih « ”1' >ad Eas 
being available as the media at the opinion of the ^ 

(ii) ParUameataiy legislatioa «»y «ntmaa to ^ “ 
authorised translation should be provided in Hm ■■ . • ^', 1,0 

Ministry of Law has t«a 
to initiate legislation to provide for an aumo 
text of Acts passed by Ftt^amenl. 


pilature is in a "Sito^r^rnvided in O. (3) of 


published with it 


"■ Ov) When the time eomes for the ehanpcKiver. Hindi shall be the lau- 
w'tilnX-'S'n'-the time for ehange^var comes. Hindi shaf 
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lanBiaBC of Wsments, docrees or orders of Hindi Courts, 

^ TndcrtaKng necessary legislation, the of a regto^ 

temde optional instead of Hind,, with the previous 


in all regions; oui, 
ofBcial language may 
consent of the President. • j.. that the language for the time being 

The Cons.lm..o^««~‘,^„X for offlcM purposes 

B. 0/ inter-stcte English) shall be the official language of communi- 

Communications. (.qtion between one State and another State and betvveeg 
A fi, TTninn Tf howcver, two oT more States agree that the Hindi 
a State languae^ for communication between'such 

language should medal^'''' communication instead of 

E^lif ’ language may , • , , ’ 

e agaii^w adopt any one or more of the 

• T legislature of cs.. ^ 

C, Of a State. 


iTgUhgcs in use Hindi as the language 

to be used for all or anyigni^‘\^^ purpolps of, that 
State: Provided that, until the Legislature of the ^the’ otherwise pVovides by 
law, the English language shall continue to be uia ofroi^ purposes 

within the State for which it was being used immcdiately'i.^i^*®^ theY?omnience- 
mcnt of this Constitution. '’‘•“sia. a : 

There is also a provision for the recognition of any other 1 m hguage for 
the official purposes of a State or any part thereof, upon a substantival popular 
demand for it being made to the President {Art. 347J. i 

Until Parliament by law otherwise provides— ^ . 

(a) all proceedings in the Supreme Court and in every High Y Court, 
D. Languosc to he used (b) authoritative texts— . \ ' ■ 

in the Supreme Court (i) of all Bills to be introduced or amendments thlSreto 

'dud in the High Courts to be moved in either House of Parliament or iii ■ the- 
and for Acts, Bills, etc. House or either House of the Legislature of a StatJb, . 

(ii) of all Acts passed by Parliament or the Legislature of a State \hnd 
of all Ordinances promulgated by the President or the Governor of a State, d^nd 

(iii) of all orders, rules, regulations and bye-laWs issued under tkiis 

Constitution or under any law made by Parliament or the Legislature ofya 
State, shall be in the English language. . , ' 

A State Legislature may, however, prescribe the use of any language other 
than English for Bills and Acts passed by itself, or subordinate legisffition 
made thereunder, but then, it is an English translation of the Bill or Act, , duly 
published, which shall be deemed to be the ‘authoritative text’ of the same. 
It follows, therefore, that in case of conflict between the State language and 
the English translation, the latter shall prevail. Similarly, the Governor of a 
State may, with the previous consent of the President, authorise the use of 
Hindi or any other language used for official purposes of the State, inpro- 
ac ,_.mgs in the High Court of the State, but notin judgments, decrees or orders 

(w lie must continue to be in English until Parliament by law otherwise 
provides) [Art. 348]. 

, .t foregoing provisions of the Constitution' are now ' to he read subject 

Languages Act, 1963 (as aniended 
in 1965), which are— - ■ - . . ' , .>i • 



Z-AKCUACES 


Oincial 
Art, 196i 


L>ns«SM Z -f'T"'- tte Mpinltoo 

of ho ^nod of Cftcco torn .ho commoir^o” 

■ t A j ••“: EnsHsh lanfiiajo may, aj from 

the appointed day. continue to be used, w adduhn to /M- 

(a) fot aU the official purposes of the Union for vvbich it sm teing 

used immediately before that day; and ^ 

(b) for the transaction of business in Parliament. 


n. A ullmisii HmH Tramhlifn cj CeaMl Acu. eK. (!U translation 
in Hindi published under the authority of the President in the Official Oarettc 
on and after the appointed day, — 

(a) of any Central Act or of any Ordinance promufgated by the 
President, or 

(b) of any order, rcjulalion or bjn-laiv issued under the Constitution 
or under any CentraJ Act, 

shall bs deemed to be authoritative text thereof in Ifindi. 

(2) As from the appointed day the authonmiw text in the English 
language of all Bills to be introduced or amendments thereto to he njosed in 
cither House of Parltamcnt shall be accompanied bya translation of the same, 
in Hindi authorised in such manner as may be prescribed by rules made 
under this Act. 


in. Authorised Hindi Translation ej Stott Acts in Certain Cases, 
WTiere the Legislature of a State has presenbed any language other than Hindi 
for use Jfl Acts passed by the Legislature of the State or in Ordinances promul- 
gated by the Governor of the State, a ttaoslation of the same In Hindi, in 
addition to a translation thereof in the English language as required by Q. (3) 
of Art. 348 of the Constitution, may be published on or after the appointed 
day under the authority of the Gos'crnor of the State in the Oflicial Caattc of 
that State and in such a case, rhe iranslation in Hindi of any such Act or 
Ordinance shall he deemed to be the authoritative text thereof in the Hindi 
language. 

IV. Op/ianal Vse oj Hindi or other OpdaS Lansme in /udxwfnfs. r(^ 
of High Courts. As form the appointed day or any day thereafter, the 
Govemor of a State may, with the previous consent of the President, 
authorise the use of Hindi or the official language of the State, in 
addition to the English language, for the purposes of any Judgir^f 
decree or order passed or made by the High Court for that Stale an u 
any judgment, decree or order is passed or made in any such ^ 
(other tfuiri the English language), it shall be accompanied by s «« 
ofthesamein the English language Issued under the authority of ' 
Court. 

V. /fli'er-SVflfe Commun/cflj/pns- (a) English shall 

of communJeation belvveen the Union and a State tvhirh ws 
H/adI as its official language, (b) Where Hindi is used or f 
Communication between one State and another u'hlcb has rot 
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as its official language, such commuoication in Hindi shall be accompanied 

by an English translation thereof. .... - i 

The Constitution lays down certain special directives in respect of not 
Special DlrecHresrc- only the official language but also the other languages 
lattng to Languages, in use in the different parts of the country, in order to 
protect the interests of the linguistic minorities. 

A. As regards the official language— the directive is, of course, for the 
promotion and development of the Hindi language so that it may sei ve as a 
medium of expression for all the elements of the composite culture of India 
and this is laid down as a duty ofthe Union; and the Union is further directed 
to secure the enrichment of Hindi, without interfering with its genim, the 
forms, style and expressions, used in Hindustani languages (specified jn the 
Eighth Schedule) and by giving primary importance to Sanskrit in this respect 
[Art. 351]. The Government of India has already implemented this directive 
by taking a number of steps for the popularisation of Hindi amongst the non- 
Hindi speaking people, particularly its own employees.* But litths has been 
done for the promotion of Sanskrit so as “to secure the enrichment of Hindi 
by drawing on Sanskrit”, which the State is enjoined to do, by Art. 351. The 
Education Minister of the Charan Singh Government promised to set up a 
Sanskrit Academy, but that Government did not survive to im]^Iemcnt it. 

On the other hand, an Urdu Academy appears to have been set up in 


West Bengal, at Government expense, on October 27, 1979. There cannot 
be any objection from any enlightened man to any effort for the promotion of 
any Indian language, at least any of those specified in the 8th Sch. But there 
is a constitutional aspect which does not appear to have been duly considered 
by the authorities. If the newspaper reports be correct, one of the objectives 
of this Academy is to translate religious scriptures like the Quoran, at the 
expense of the Academy.* If the resources of the Academy be the public 
revenues, raised by taxation, any appropriation of such resources foi the pro- 
motion or maintenance of any ‘particular religion’ shall be Mt by Art. 27. 
The reason behind Art. 27 is that India is a ‘secular State’ where all religions 
arc on a status of equality so far as the State is concerned. If the contrary 
be permissible some other State Government may set up a language Academy 
for the translation and dissemination of the scriptures of the Hindus like the 
Vedas, Bhagavad-Gita, while another Government may take up the translation 
and propagation of the Bible and so on, resulting in conflicts between the 
different religions under the auspices of the State. 


If the State really wants to promote the languages at Government expen- 
scs. the only constitutional way would be to set up an Academy of languages, 
embracing fl// the languages in the 8th Sch., so that Sanskrit, Urdu, Bengali, 
etc., would have ancqual treatment, and all reUgious activities should be exclu- 
ded from the programme of such an Academy, because there being numerous 

J" of some religion being excluded in the 

venture, leading to a violation of Art. 27.® 


prot«:tion of the other languages in use, the foUowing direc- 


tives are provided 



LANGUAGES 


m 

(0 For the submission of representation for the redress of any grics-ance 
to any officer or authority of the Union oraState, the petitioner is authorised 
to use any of the languages used in the Union or in the State, as the case may 
be {Art. 350]. Jn other words, a lepresentatjoa cannot be rejected on the 
ground that it is not in Hindi. 

(ii) Every State and other local authority within a State h directed to 
provide adequate facilities for instruction in the mother-tongue at the prelimi- 
nary stage of education to children belonging to linguistic minority groups 
and the President is authorised to Issue such directions to arty State as he may 
consider necessary for the securing of such facilif res [Art. 350A]. 

(iii) A Special Officer for linguistic minorities shall be appointed by the 
President to rn^'estigate all matters relating to the safeguards provided by the 
Constitution for linguistic mlnorifies and to report to the Presi^nt upon those 
matters. It shall be the duty of the President to cause all such reports to be 
laid befere each House of Parliament and also to be sent to the Government 
of the State concerned [Art. 350B}. 


references 

], This number hsa come up to t5, by th« tddtdoo of ‘Sindhi’, by the CoRitjfuften (Jlst 
Amendaeoi) Act, 1^7. 

2. p. 547. 

3. MM. /9SJ,pp. 102-03; 

4. Such objective will not ^covered by Art 330A, noted under hod B. 

5. See, further. Author** Commtnia/y on sht Ccfotliuibn cf u. 

pp. 220-2J, f,n. d. 
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HOW THE CONSTITUTION 
HAS WORKED 


One who has to study the Indian Constitution to-day may come to grief 
if he has in his hand only a text of the Constitution as it was promulgated in 
November, 1949, for, momentous changes have since been introduced not only 
by numerous Amendment Acts but by scores of judicial decisions emanating 
from the highest tribunal of the land. Nearly e\-ery proNision of the original 
Constitution has acquired a gloss either from formal amendment or from 
judicial interpretation, and an account of the working of the Constitution, 
ON-er and above this, would in itself be a formidable one. 

At the first instance, the passing of fortj’-five Amendment Acts [see Table 
IV, p. 384,posf] in a period of thirty j'ears can hardly be passed over unnoticed. 


Multiple Amendnieats American Constitution, the process of formal 

of the Constitution. amendment prescribed by the Constitution being rigid, 
the task of adapting the Constitution to changes in social 
conditions has fallen into the hands of the Judiciary even though it ostensibly 
exercises the function only of interpreting the Constitution. Instead of lear-ing 
the matter to the slow machinery of judicial interpretation, our Constitution has 
vested the power in the people’s representatives and, though the final power 
oi interpretation of the Constitution as it stands at an}’ moment belongs to 
the Cou^, the power of changing the instrument itself has been givun to Parlia- 
ment (with or without ratification by the State Legislatures) and, if Parliament, 
acting as the constituent body, considers that the interests of the counlr}- so 
require, it can amend the Constitution as often as it likes. The ease with wWch 
there Amendments have been enacted demonstrates that our Constitution 
contains the potentiality of peacefully adopting changes some of w'hich would 
be considered as revolutionarj- in other countries. 

The real question involved in this context is whether it is the Judiciarj’ 

rL beentrusted with this task of introducina 

,n order to faep pace ttiOt the exigeocies of naUonal aad social pro- 

ConsUtution preferred the 
\ X 'tagK into the ComBtutioo, 

where the ta.l- " acfatowledged eveo in countries like the US.A. 

.aKn^^^ndtuntage of the 

ten imooredteoJZ ‘'‘"5““ nmendments whiel hare 

Dcen imposed upon the Constitution of India 
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A little reflection wiU show that some of ihcsc changes, the need for which 

must be admitted e\-cn by critics, could pothavrhceflifltfoducedhy the Courts, 

by the application of the canons of stelutoty interpretation which are firmly 
embedded in our Courts. An instance to the point is the insertion of the word 
’reasonable’ to qualify the word ‘restrictions' in a (2) of Art 19 (by the Hrsi 
Amendment). Without such a quaUGca^lon, the engine of jadicisl reriew 
would have been altogether excluded from the field of fcgislatire encroachment 
upon the freedom of expression, for, it was not open to any Court, unless it 
v.'as determined to do violence to the canons of interpretation, to supply the 
word ‘reasonable’ which had been inserted by the maiers of the Consti- 
tution in all other Clauses of the Article but omitted from CL (2). Similar is 
the case with the subject-matter of the Third Aroendroent. When the Consti- 
tution was framed, it was considered essential that the Union Pailiament 
should have a concurrent power to regulate production, supply, and distri- 
button of, and trade and commerce, in certain essential goods and raw pro- 
ducts, in order to prevent thrir scarcity in any part of the country. This 
power of Parliament was, however, reserved for a temporary period. A few 
juats’ working demonstrated that such concurrent control was necessaiy on 
a permanent basis, and tlus was effected by the Third Aioeadrocnt. The 
ScNtnth Amcodmeot, again, was necessary to provide for the territorial re- 
organisation of the country which could not be made by the maVm of the 
Constitution before promulgating it in 1949. Similarly, the Teeth, Ti^tinh, 
Thirteenth. Fourteenth, Thirty-fifth, and Thirty-sixth Amendments hare been 
necessitated by the acquisition of new territories or the upUftmeot of the politi- 
cal status of existing territories, whirfi are obviously for the beneClof the nation. 

At the same time, one cannot help observing that so frequent and multi- 
farious amendments of the Constitution, some of which might hare b«Q 
avoided or consolidated, hare undermioed the sanctity of the Comtiiuiioa 


as an organic instrument. 

Special mentton should, however, be made of the 42od Amendment /Ui, 
I976.bywhichtheCoQgressGorernmcnt.lal:iDg advantage of its monoUiluc 
VI1.1 tWo mia. " Sute UstiUllTO, 

by the 42Dd to 44»ii eflfcctcd comprehensive changes lo the Cowtiniuoo, 
Amendmeots. overtuftu'flg some of its bedrocks.^ So widespread 

aniS djasHc Iht impact of iWs Ameadment Act that it wouHte propet to 
ca)! it an Act for ‘revision’, tathet than ‘amendmenf of the Cooswnuon. 
The major areas of its impact were— . 

I, it narroaediown and fettered the scope foe jiahoai review of <mli- 

nr'it practically ohviated the possibiUty of judicial review of any Act 

for amendment of the Constitution* ^ Prin^l. 

III. It devalued the FundanicDtaJ Rights vis-a-vu the Dittcti c 

pics included In Part IV. ..... ..v* > fv« 

IV. It further jetlisoacd the Foodarocntal Rijhu W tuseninj 

Article (5IA). layins down the Timdameo^ ‘^'1L°aw!l!^^rore.es of the 

V. It uoseltled the orisioal balaacr hetwcea the dilfereot orpa 

State— 
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(a) The Legislature was strengthened at the cost of the Judiciary, cir- 
cumscribing judicial review over legislation and making the Privileges of the 
Legislature immune from judicial interference, 

(b) The Judiciary also lost much of its control and supervision of the 
administration and administrative tribunals. 

VI. The Central bias in the federal system was accentuated by giving 
the Centre power to send armed forces to a State, without the latter’s request, 
and by transferring certain legislative powers from the State List to the Con- 
current List. 

As a result of popular resentment against such drastic changes, the Janata 
Party was voted to power at the general election which was held as a result of 
dissolution of the Lok Sabha at the instance of Mrs. Gandhi early in 1977. 
After several reverses, owing to their lacking a 2/3 majority in the Rajya Sabha, 
the Janata Government succeeded in enacting the 43rd and 44th Amendment 
Acts (1977, 19,78), which have wiped out many of the new provisions intro- 
duced by the 42nd Amendment Act, restoring the pre-1976 text of the Consti- 
tution, on many points. But the total elimination of the right to property from 
the Part on Fundamental Rights is an additional contribution of the Janata 
Government, which is bound to have far-reaching effects. The effects of the 
42nd to the 44th Amendment Acts have been explained at various places of this 
book, and, more comprehensively, in the Author’s Constitution Amendment Acts. 

So many piecemeal changes are bound to create confusion not only in 
the minds of students but also of general readers (if not of lawyers) for every- 
one of whom it is not possible to keep abreast of such multiple amendments 
coming in a torrential flow. Now that Mrs. Gandhi has been returned to 
power with a two-thirds majority in the Lok Sabha and it may not be difiicult 
for her Government to obtain a command of 2/3 vote in the Rajya Sabha 
as well (as a result of political defections and re-alignments), another 
spate of amendments of the Constitution may be reasonably anticipated. 
But in view of the mutilation.of the Constitution so far made by endless piece- 
meal amendments, inevitably resulting in confusion and inflicting injury 
upon the dignity and solemnity of the Constitution, an impartial observer 
may suggest that a Commission for the revision of the Constitution should be 
set up to examine, objectively, each of the existing provisions in the light of 
suggestions for amendment from the Government as well as the citizens and 
to recommend the enactment of one comprehensive Amendinent Act or a 
revision of the Constitution itself. In a country like the United States where 
the written Constitution is sanctified as the Bible of the Nation, nobody could 
imagine that a Government, because it commands unquestionable majority 
in the Legislature, should amend the Constitution as demanded by its Depart- 
ments or as recommended by the political Committees of the Party in power, 
as has happened in the case of the 42nd, 43rd and 44th Amendments in India. 

Of the aeWevements of the Executive and the Legislature in the working 
of the Constitution, one cannot fail to refer to the progress made in imple- 

Implcmenfation of the of the Directive Principles of State Policy Csee 

Directive Principles. 30-36, ante), which shows that the Government 

in power has not taken them as ‘pious homilies’, as 
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Mgraflcd into Ihe Cowlimiion 
sLY«T^”if ■“" v" mostlyfalU »ithm the province 

P/anninn rv,,; ^ yn.on_^ o/Tcrnd lu pnidance and assistance thrnush the 
nisT^® Commission. The Constittit.on of India, it should be tememberei 
Lwe .a SO'-aram'"' bat as a mea^'to 

‘“f “ "tonomic transronnatioD of the country pesceruljyind 
his soar has t«mn achieved to the extent that the Government has tuix4ied 
m implcmentmg the Directive Principles. 

Act Constitution (25(h Amcndmeni) 

^ ^ngress Government demonstrated that it was determined to 
mpkment the Directives and that if the Fundamental Rights came in the 
way. It would not hesitate to amend even the Fundamental Rights. The 
itT".™' “'^bered In this view,* thoush in its earlier decisions, 

t nad imputed pre-eminence to the Fundamental Rights Ip. J32, o/ite). 

TWs objective of the Congress Government led to the further expansion 
ofArt. 3lC,'by the 42nd Amendment Act, 1976 (pp. 133-34). as a result of 
wuch the Fundamental Rights were virtually emasculated by the Directives.' 
pie Janata Government’s attempt to rehabilitate Art. 31C to its pie*1976 text 
has failed. 

The greatest failure of the Government in implementing IhcDirerttves 
has teen with respect to the enactment of a unifo.m civil code f Art. 44j, which 
we have seen at p. 352, ante. 

In the federal sphere, it may be staled that most of the formal and informal 
changes which have taken place since the commencement of the Constitution 
trend towards the Strengthen Central control over the Slates 

Unluty System. While the federal system, by its nature, 

has genciated Slate contciousocss more than under ibe 
British regime, the Ceofre has been endeavouring more and more to assume 
control over the States not only by Constitutional amendment fChap. 5, ante] 
and legislation but also by setting up exlra-Constilutional bodies like the Plan- 
ning Commission," the National Dcv’clopmcot Council,* and numerous Con- 
ferences. As regards the predominant position of the Planning Commission, 

R learned author* observed — 


**The emersnee of (hr Plurung Conupusian at i luper-tovemircnt hu disturbed 
he concept of theautonomy of the States. It has also impioged oa the authoniy of the States 
Q matters vital to its adnunistration such as education, health tod other welfare services.'' 

The Government have, since July, 1967, recognised the Planrung Com- 
mission,* with changes in its status and functions as recommended by the 
Administrative Reforms Commission constituted of whole-time members (and 
leaded by the Prime htinistcr, as before) as a result of which the Commission 
vill ccasc to have any executive functionsandwillconfineitscir to the formula- 
ion of plans and the evaluation of their performance There w ould be no Minis- 
er for Planning and the issues concerning the Commission would be dealt 
dlh in Parliament by the Prime Minister or the Finance htinister and qoci- 
ions would be answered by the Minister in charge of the respective subject*. 

No less momentous is the increasing dependence of the States upon tbf 
loioQ in the matter of iinaoce. Not only Is the financial strength of a Stair 
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dependent upon the share of the taxes and grants-in-aid as may be aUotted 
to it by the Union upon the recommendations of the Finance Commission, 
but there is a general sense of irresponsibility in financial matters in the States 
founded upon the assumption that the Union will ultimately come to its aid 
or, else, the National Plan will fail. 

But, nowithstanding this unitary trend, federation has not ^•et proved 
to be a failure in India, particularly because the Supreme Court has steadfastl} 
enforced the distribution of powers laid down in the Constitution," withoul 
acknowledging any pre-eminence of the Union so as to obliterate that federa’ 
distribution, except in one solitary instance so far.® 

The trend towards greater cohesion is, in fact, an index not of the failure 
but of the success of the federal s 3 'stem in India. One of the defects of £ 
federation, according to classical wTiters, is its weakness. Credit must go tc 
India if she succeeds in attaining unitary strength upon the foundation of e 
federal government system over an unw'ieldy territorj’ inhabited by hetera 
geneous elements with radically conflicting ideologies. The founders of oui 
Constitution had realised that a federal system was the only system suitable tc 
a country like ours, consisting of so many heterogeneous elements. But, it 
view of our external dangers, existing and potential, they sought to impart intc 
the federal system the elements of adjustment b}"^ resorting to w'hich the systen 
might acquire the strength of a unitary sj^stem in case of external or interna 
aggression. That it has succeeded in attaining this objective® has been demons 
trated by the working of our goxemmental sj’stem since the ominous aggressioi 
which had been set in motion by China in October, 1962 and is still beinj 
driven hard by the China-Pakistan axis, even after the sad debacle of Yahj'E 
Khan’s Army in Bangladesh in 1971.^® The situation on India’s border 
has been more serious and alarming by recent events such as the fall of thi 
friendly government of Mujibar Rafaaman in Bangladesh,^® the importatioi 
of Soviet Foices in Afghanistan together w’ith the countervailing move of th( 
United Slates to arm Pakistan with the most sophisticated tveapons whici 
can ver>' well be used against India, as has happened in the past. Any sacri 
fice of autonomy by the States in any directic)n, at such critical juncture, wil 
be a homage to national security and prestige and not an abandonment of th( 
federal norm, which after all, is a means, not an end. 

At the same time, there is very little doubt that the allocation of th( 
financial resources to the States by the Constitution of 1949 has proved to h 
cramping for carrying out the legitimate functions of the States, howeve 
narrow they might be. Even though Mrs. Gandhi has been returned witl 
an overwhelming support for her party at the Centre at the 1980 election 
the Leftist combination (having an ideologj' different from that of. Congress-I 
have maintained their strongholds in the States of West Bengal and Tripura 
so that they wnnot be ignored as insignificant in the political arena. Unles 
Mrs. Gandlii succeeds in dislodging them (as did the Janata Go^mmen 
after the 1977 election), this much is evident that the Union shall have to si 
With the States politically, to ascertain how much of revision of the financia 
provismns would satisfy the demands of the States which seek greater auto 
nomj, consonant with national securi^’, and then to implement the findings 
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so that the unity and strength of the Nation may not be undermined by the 
Union-State carriage being driven to two opposite directions. In such a 
situation prudence is called for on the part of both the Union and the States. 
Each party must not forget that the basis of a federal s>-stcm is the mainte- 
nance of what Dicey called ‘federal sentiment’. To be precise, the Govern- 
ment of India must realise that they cannot do without the States and that 
the strength of India lies in the strength of the border States, in particular. 
On the other hand, West Bengal or Jammu & Kashmir can hardly forget that 
they cannot maintain their political entity without the protection of the Union 
against powerful foreign aggression. Nevertheless, there is much truth in the 
contention of these States that their so^allcd autonomy Would be hollow v. iih- 
out a larger financial freedom. A revision of the provisions of the Consti- 
tution relating to this matter should be undertaken as soon as the Party at the 
Union gathers tlw strength to carry an amendment of the Constitution. 

What is more important is that there should be a greater emphasis on 
consultation- wiih and consent of the States in areas affccUng them vitally and 
not affecting the integrity of the Union, so as to establish a truly *co-opc^aU^c 
federalism’ in India. 

The most remarkable achievrment in post-Consiitution India is the 
exercise of the power of judicial review by the superior Courts. So long as 
, „ . . this power is wielded by the Courts ciTccfivcIy and fear* 

® lessly, democracy Will remain ensured in India and, uith 

all its shortcomings, the Constitution will survive. Tiie numerous applications 
for the constitutional t\Tit$ before the High Courts and the Supreme Court 
and their results testify to the establishment in India of ’limited CoNemment’, 
or, ‘the Government of laws, not of men’, as they call it m the United Stales 
of America. The Supreme Court has well performed its task of protecting the 
rights of the individual against the Executive, against Oppressive legislation 
and even against the Legislature itself, when it becomes ovcrzcalous in asserting 
its privileges not only against the individual but even against the Judges.** 

At the same time, it should be observed that neillicr the guarantee of 
Fundamental Rights nor its adjunct,— Judicial Review,— could have full play 
during the first quarter of a century of the working of ouf Constitution owing 
to their erosion by Proclamations of Emergency over a substantial period 
of time. As pointed out earlier, the period from 1962 to 1968 was covered 



could draw all extraordinary powers so long as the second Proclamation was 
not revoked. These Proclamations subsisted until the end of March. 1977. 

A period of 13 out of 27 years, when Arts. 14, 19, 21, and 22 remained 
suspended owing to the operation of Art. 358 and cf Orders under Art. 35?, 
can hardly be overlooked. It is true that the Emergeno* Provisions arc a$ 
much a part of the Constitution of India as any other, and that histor)' has 

provedthe need forsuch powers to meet extraordinao’MtUatloQS, but, broadly 

speaking, if the appUcation of the Emergency provUions overshadows the 


370 


INTRODUCTION TO THE CONSTITUTION OF INDIA 

Other features of the Constitution, the balance between the ‘normal’ and the 
‘emergency’ provisions is palpably destroyed. Of course, the Jfanala Goyem- 
ment has hemned in the Emergency provisions in Arts. 352 and 356, by giving 
a larger control to Parliament over the exercise of such power, under the 44th 
Amendment Act, 1978. But little could the authors of that Act envisage that 
Mrs. Gandhi would so soon be returned to power with such an iiresistible 
command over Parliament. The fetters of Parliamentary or Cabinet resis- 
tance will be futile as against such a Prime Minister and, as I have pointed 
out earlier (p. 366, oHle), it would now be possible for her to make ‘any amend- 
ments to the Constitution she would like, unless deterred by what Dicey called 
the internal limitation — the risk of a popular rcsistence or revolt.^' 

As I pointed out in the previous Edition (p. 357) the means to prevent 
any such uprising is to process all proposals through an expert and objective 
machinery, which would ensure the progressive adaptation of the Constitution 
to the Copernican changes in the social, economic and political background, 
apart from the views of the. political supporters of the Party in power and 
the bureaucrats.^* 
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Union of India, A.I.R. 1974 S.C. 1832; Kadar v. State of Kerala, AXR. 1974 S.C. 2272. 

8. Cl State of West Bengal y. Union of India, A.l.'R. 1963 S.C. 1241. 

9. It would have been impossible to achieve this strength over-night if the unitary dements 
in the Constitution had not been utilised by the Union in times of peace to make the 
country understand that strength lay in greater cohesion and unity. The Author is 
therefore unable to agree that "the most surprising thing about Indian politics during 
the last ten years is that, while keeping intact the formal legal relations, the distribution 
of functions, powers and finances between the Union and the States has been altered 
to an extent that was not at all contemplated by the Constituent Assembly” (Santhanam, 
Union-State Relations, 1960, vii). , 

10. Bangladesh itself has raised an unexpected problem for India, having turned into an 
Islamic Republic in the lap of the Islamic States of the world and aspiring for a ‘confede- 
ration’ with Pakistan. 

11. Sec the recommendations made by the Report of the ‘Centre-State Relations Inquiry 
Committee’ of Madras (1971), pp, 216-17, 

12. Cf. Reference under Art. 143, A.I.R. 1965 S.C. 745. 

13. Dicey, Law of the Constitution, 10th Ed., pp. 80-82. 

14. The Author is tempted to reproduce what he said in. this context a decade ago: 

Fragmental chaises. . . .cannot achieve the purpose where the change in the public 
opinion is so rapid as in India to-day. In fact, each step ahead in material or social 
admneement is enlarging the mental horizon as well as the demands of the masses. 
If this is to. be met half-way, by way of averting anything like a revolution, an overall 
rethinking is necessary. .. ." [Author’s Tagore Law Lectures on Limited Government 
and Judictal Review, nn. 
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INTRODUCTION TO THE CONSTITUTION OF INDIA 
TABLE I 

FACTS TO START WITH 

{Figures rounded up, pTimarily on the basis of 1971 census) 


India has— 

an area of over 12,65,000 sq.milfes (32,87,782 sq.k.m.) of which 1,19,373 sq. miles are, 
included in the Union Territories and the rest in the States; 

575 thousand villages as against 2 thousand seven hundred towns; and 80 percent 
of the population live in villages; 

a population (in 198!) of over 68 crores or dgOmillion,— of whom Hindus constitute "J 
83 percent, Muslims il per cent, and other religions together 6 per cent; who 
speak as many as 1,652 languages of which 15 languages are spoken by over a 
lakh of people each and these 15 have, accordingly, been included in the 
Eighth Schedule of the Constitution, 
a per capita annual income of Rs, 340 (1973-74); 

a literacy of 34 percent of the population. [In 1949, it was 11 per cent only.] 

Every man and woman of 21 and over is an elector for the House of the People and 
respective Legislative Assembly. At the fifth general election held in 1971, the number 
of persons on the electoral roll was 2?0 m., which is more than the population of the 
U.S.A. or the U.S.S.R. On the revision of the electoral roll, in 1979, this number has 
risenup to 361 m. General elections have been held in 1951, 1957, 1962, 1967, 1971 
and 197.7 [see Table XU, post]. The 7th General Election was held in January, 1980. 
India spends per atmum Rs. 10,579 crores, of which Defence includes Rs. 2,752 crores 
(1977-78). 

The Constituent Assembly had its first sitting on 9-12-1946. 

The Draft Constitution of India, which was prepared by the Drafting Committee of the 
Constituent Assembly and presented by it to the President of the Constituent 
Assembly on 21-2-1948, contained 315 Articles and 8 Schedules. 

The Constitution of India, as adopted on 26-11-1949, contained 395 Articles and Schedules. 
After subsequent amendments, the Constitution as it stood in December, 1979, con- 
tained 416 Articles and 9 Schedules, 

Up to December, 1979, the Constitution has been amended 44 times by Constituion Amend- 
ment Acts passed in conformity with Art. 368 of the Constitution (see Table IV). 
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TABLE 11 

STATEWISE MEMBERSHIP OF THE CONSTITUENT ASSEMBLY OF IN 
AS ON 31ST DECEMBER. 1947 


1. Madras 

2. Bombay 

3. West Bengal 

4. United Provinces 

5. East Punjab 

6. Bihar 


Pnoviscrs — 229 
No. of 

inembeis o’ 

49 7. CP. and Bcrar 

21 S. Assam 

19 9. Orissa 

55 10. Delhi 

12 11. Ajmer-Merwar* 

36 12. Coors 


Indian statis — 70 


1. Alwar 1 

2. Baroda 3 

3. Bhopal 1 

4. Bikaner 1 

5. Cochin 1 

6. Gwalior * 

7. Indore 1 

8. Jaipur 3 


9. Jo^pur 3 

10. Kolhapur 1 

n. KoUh 1 

12. MayurbhanJ 1 

13. Mysore T 

14. Patiala 3 

15. Rcwa 2 

16. Travancore ® 

17. Udaipur 2 


18. Sikkim and Cooch Behar Group 1 


19. Tripura, Manipur and 

IGiasi States Group 

20. U.P. States Group 

21. Eastern Rajpulana States 

Group 

22. CenUal India States Gfwtl' 

(iDCluding Buodclkhand 
and Malwa) 

23. Western India States 

Group 

24. Gujarat States Grow,'' 

25. DeceaBindMadfA'S*'**' 

Group 

26. Punjab States 

27. Easton St#Jo< 

28. Eastern Static 

29. Residua-*' 



(A) yis in the Original Constitution (.1949) (B) After Seventh Amendment, 1956 up to December 7970 
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Schedule omUteJ-SKcmJ. Part n. Con- 
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Si. • Date of Date of Wiiethcr ratified by more than half of State 

No. Act assent by. conunence- Legislatures, as required by the Amendment made 

President- ment Proviso to Art. 368 
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tabu: mi 

FUNDAMENTAL DUTIES OF CmTENS* 

(a) To abidff by the Consiiimion ftjid rercrt Us ideals and imtitcttcns, «bc NafioraJ 
Flag and the Naijonal Anthem; 

(b) to cherish and follow the noble ideals which tnsptrcd cur national struggle for 
rrccdom: 

fc) to uphold and protect the sosereignty, unity #rd intctriiy of Ird.a; 

(d) to defend the country and render nalfonal sen ice when called upon lo do so; 

(e) lo promote harmony and the spirit of common brotherhood rmongst all the 
people of India transcending rehgious, linguistic and regiona] or sectional ditersitics; tore< 
oouace practices derogatory to the dignity of women; 

(f) to va/ueand preterfe the nch hentsgeof otsrco{r.positecuUufe; 

(g) to protect and improve the natural ensironment including fomfs, laics, riicn 
and wild life, and to have compassion for living creatum; 

(h) to develop the scientific temper, hurnanirm and the spirit of inquio and reform; 

(i) to safeguard public property and to abjure violence, 

(j) to strive towards excellence in all spheres ofindi'iducl and collecfitcacfhity so 
that the nation constantly rises to higher levels of endeavour and achievement." 
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President 
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TABLE K 

OmcK OF PREStOEST AND MCT-PRESmENT CD.NfPARn, 


frtsHent 


H«cfed by electoral college consistJcs cf 
the elected cesbifrs of ^a) both Houses 
of ParlJaeat; (b) Lesisl4ti« Assemblies 
of States. 


D«tedbraso:xt.'rafirrrei'c cokw!-? < 
E3e~Srts cf both Hcus« of Farlaartt. 




Qualificahans for Election: 


(a) Mast be a ciluea of India. 

(b) Must have completed the ace of 35 jean- and 

«:£SFrr" 

o,h» *■' Co-'cn.™, or inda « ot . suit fr «, 

^tr author.!). undtT the coolrol of ...her Cemmeot. Wl,n(t^c orfoo. of 
. ^ice-Presidcflf. OoseraororaSiateof Minister cftheLWn orefaState, 


Termlof Office: 


rise years from the date of enterins office. 

(a) hfay resign earlier, by htj ting address- ; 

ed to \'Ke-ptesj<ient. | 

(b) May be reraosed by the process of } 

/mpeachnseot. i 


(a) May resign caiher, by wTiinR addressed 
to rresiJeot. 

(b) hfay be remo\-eJ by a moluiion raved 
by a majenty efmtTbm of Council of 
States and agreej to by House of the 
People. 


Both eligible for re-election, any number oT limes. 

Salary; 


Rs. 10,000 per mensem. 


Eunctiona: 


Rs 2.250 per mensem (as Chairman of 
Council of States); but uhen he acts as 
President, gets the emoluments of the 
President, i.c , Rs. 10,000. 


1 

ThecxecutKepo«.erinthcUnioniisesteiI | Hat nj functions ta »7<r-/Vri4.V«r escepf 
inhun.3ndheexerciscsit,ontheBd\iceof j that skhen a vacancy arises in the office of 
the Council of Ministers of the Union. I President, he has to act as Pinider.t tntil a 
! new President is elected and enim upon 
/ office. 

I Eacep: uhen a s-acaocy arises n office of 
( Pievdent. Ibc \ u'c-PrcsiJnt acts as ea« 

1 Chiirrwn of Council of States. 
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TABLE X 

A. PRESIDENTS OF INDIA 

1. Dr. Rajendra Prasad (12-5-1952—1957). 

2. Dr. Rajendra Prasad (re-elected) 13-5-1957 — 12-5-1962)(d.). 

3. Dr. S. Radhafcrishnan (13-5-1962 — 12-5-1967). 

4. Dr. Zakir Hussain (12-5-1967— -3-5-1969). 

5. V.V. Giri (3-5-1969—20-7-1969) (Acf^.). 

6. M. Hidayatullah (20-7-1969—24-8-1969) (Zc/j'.). 

7. V.V. Giri (24-8-1969—23-8-1974). 

8. Fakhruddia Ali Ahmed (24-8-1974—1 1-2-1977) (d.). 

9. B.D. Jatti (Aci^.) (11-2-1977—24-7-1977) 

10. N.S. Reddy (25-7-1977— ). 

B. PRIME MINISTERS OF INDIA 

1. Pandit Jawaharlal Nehru (26-1-1950— 27-5-1964) (d.). 

2. Gulzarila! Nanda (27-5-1964—8-6-1964). 

3. Sri Lai Bahadur Shastri (9.6-1964—11-1-1966) (d.). 

4. Qulzarilal Nanda (11-1-1966-23-1-1966). 

5. Mrs. Indira Gandhi (24-1-1966). 

6. Mrs. Indira Gandhi (April, 1971— 23-3-1977). 

7. Morarji Desai (24-3-1977—27-7-1979). 

8. Chaudhuri Charan Singh (28-7-1979). 

9. Mrs. Indira Gandhi (15-1-1980 — ). 


INDIA 


Congress 


Janata Party 
Janata (S) [later Lok Dal] 
Congress (I) 
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tabu: xi 

REPRESENTATION OF STATES AND ENICN TERRITCPU S IN llfr 
COUNCIL OF STATES («s in Sf( Utr Ur, Wf) 


AiuVira Fradesh 

Atsam 

Bihar 

Cujarat 

Haryana 

Himachal Pradesh 
Jammu and Kashmir 
Karnataka 
Ktrala 

Madhya Pradesh 

Maharashtra 

Manipur 

Mdihaiaya 

Hosaiiml 

Orissa 

Putt/ah 

Ka/asihan 

Sikkim 

Tamil Kcdu 

Tripura 

Uttar Pradesh 

IVejt Senpo! 

Delhi 

Fat^eherry 
Anmachil Pradnh 

Mijoram 
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TABLE XII 

REPRESENTATION OF STATES AND UNION TERRITORIES IN THE 
HOUSE OF THE PEOPLE 
{as in September, 1977) 


Andhra Pradesh 

Assam 

Bihar 

Gujarat 

Haryana 

Himachal Pradesh 
Jammu and Kashmir - . 
Karnataka 
Kerala 

Madhya Pradesh 

Maharashtra 

Manipur 

Meghalaya 

Nagaland 

Orissa 

Punjab 

Rajasthan 

Sikkim 

Tamil Nadu 

Tripura 

Uttar Pradesh 

West Bengal 

Delhi 

Dadra and Nagar Havcli 

Goa, Daman and Dili 

Andaman and Nicobar Islands 

Lakshadweep 

Pondicherry 

Chandigarh 

Arunadtal Pradesh 

Mizoram 



4 
1 

5 

2i 

h 

1 
( 

21 

2L 

4C 

4L 

2 
2 
J 

21 
. 13 
25 
1 
39 
2 
85 
42 
7 
J 

1 
1 
1 
1 
/ 

2 
I 

542 » 


I. Pius 2 


nominated Anglo-Indians. 
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General Elections to 
Parliament cf India 

First General Electiotxs: 1951-52 


Second General Elections: 1957 
Third General Elections: 1962 
Fourth General Elections: 1967 


77'’Tr Snllng cf 
Parliament 

26-1*1950: Constituenl Assembly con\crted into the 
Provisional Parliament of India, 

13-5-1952: First Lok Sabha after election. 

10-5-1957: Second Lok Sabba. 

16-H962: Third Lok Sabha. 

16-3-1967: Fourth Lok Sabha. 


Mid-term Election to 
Lok Sabha: March, 1971 


27-12-1970: Fourth Lok Sabha dissolscd by the 
President, on the advice of Mn. Indira 
Gandhi after the internal iplit in the 
Congress Party. 


23-3-1971: Fifth Lok Sabha. 


Sixth General Election (to Lok Sabha): 

March, 1977 (after dissolving the 
Lok Sabha (m January. 1977), the 
term of which had been extended 
under the Emergency declared In 

June, 1975). 25-3-1977: Sixth Lok Sabha. 

Seventh General Election (to Lok 
Sabha): January, 1980 (after 

dissolving the Lok Sabha. on the 
advice of Sri Charan Singh, on 

22-8-1979), 9-1-1980: Seventh Lok Sabha. 
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TABLE XIV 

GOVERNMENT OF STATES 


(Executive) 
Council of Ministers 


Governor 


! 



Legislative Legislative 

Council* ; , Assembly’ 

(Vidhoit Parishad) (Vidhan Sabha) 


-n September. 1977. was Unior 
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TAIIl£ XV 

MEMBERSinP OF IXOlSLATtVE ASSEMBLIES AKD LEGISLATIVE COUNatS 
(As in September, 19T7) 

LetbbJlvt Aurmbl/ l/tbbt'.it Coanei} 


Andhra Pradesh 

287 

20 

Assam 

lU 

Nil 

Bihar 

324 

96 

Gujarat 

/« 

Nil 

Haryana 

90 

Nil 

Himachal Pradesh 

£S 

Na 

Jaromu and Kashtoit .. 

76 

36 

KarMiaka 

216 

63 

Kerala 

133 

Nit 

Madhya Pradesh 

320 

Nil 

jlfoActrarftrrd 

270 

7f 

Manipur 

60 

Nil 

Mtthalaya 

60 

Nil 

Hazatand 

60 

Nit 


147 

Nil 

Onssa 


117 

Nil 

Punjab 


MO 

Nil 

Rajasthan 


J7 

Nil 

SMdm " 


204 

63 

Tamil Nadu • • 


60 

Nil 

Tripura 


42S 

105 

Uttar Pradesh 


Nil 


294 

West Bengal 

S8 

Nil 

Delhi 

30 

N«t 

Goa, Daman and Diu 

30 

Nil 

Afizorom 

30 

Nil 

Pondicherty 

23 

Na 

AnatachaJ Pradesk *• 

_ 


39^ 

a* 
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TABLE XVII 

HIGH COURTS AND THEIRTERiaTORlAL JUMSDlCnON 


/tone e/ High Court 

1. AlUbat>ad 

2. Aadlini Pnde^ 

3. Cauhatl 


4. Bombay 
3^ CalcDtU 

6. Delhi 

7. 

8. Himadul pr&deih^ 

9. Jammu and Kashmir 
10 Kerala 

11. Madhya Pradesh 

12. Madras)' 

13. Karnataka 

14. Orissa 

15. Pataa 

Ifi. PufijabandHaryasa 

17. Rajasihatk 

18. Sikkim 


TmliotUl JurlsJialon 

.. State or Uttar Pradesh. 

. . State or Andhra Pradesh. 

.. States of Assam. Manipur, Meghalaya, 
Nagaland. Tripura and the Union 
Temtories of Amnachal Pradob and 
Mizoram. 

„ State of Maharashtra, Union Territory 
of Dadra and Nigar Haveli. 

Stale ofWestBertgal;UnioaTerritctyef 
Andaman and Nicobar Islands. 

.. Delhi. 

.. State of Gujarat. 

.. State of Himachal Pradesh. 

. . State of Jammu and Kashmir. 

.. Sttle of Kerala; Union Tcmtory of 
loh)ia4»ffp. 

Sute of Madhya Pradesh. 

.. State of TomJl h'oJii'* and Union 
Temtery of Pondicherry. 

.. SUte of Karnataka U., Mytore. 

.. State of Orissa. 

State of Bihar. 

StatesofPunj»baad//oryanfl* andUnion 

Territory of Chandigarh.' 

,, State of Rajasthan. 

.. StateofSikkim.* 
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table XIX 


languages [Arts. 344 (I), 351, 8th Sch.] 


1. Assamese. 

2. Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada, 

6. Kashmiri. 

7. Malayalam. 

8. Marathi. 


9. Oriya. 
10. Punjabi, 
n. Sanskrit, 

12. Sindhi?- 

13. Tamil. 

14. Telugu. 

15. Urdu. 


2. Added by the Constitution (2Ist Amendment) Act, 1967, 


INDEX 


A 

Act«rt: 

immunity of, against *cif-iftcrim}nat}nt 
evidence, 100 

Immunity from double punishment, 100 
immunity against ex j>oJf/ae/olegisUl»on, 
99 

Acquired Territory, 239 
dangers of frequent amendments, 149 
Acquisiijon of property [see 'Property*] ; 
meaning of. 112-13 

Constitutional limitations, upon power 
of, 142Ht3 

compensation in case of, 113-14 
adequacy of compensation for, not justU 
ciable, 113 

bow far affected by Constitution (4tt) 
Amendment) Act, 1955. 113 
of estates and rights therein [Art. 31A], 
114 

how far affected by 23 th Amendment. 1 14 
how far affected by 42nd Amendment 
Act. 115 
Administrator: 

of Union Territory, 245 
AdoJt Franeblse, 40 
Adrocete-'General for a State, 219 
Alt-Iadia Senlccs, 327 
Ameadaieot to Constltollon: 
changes not to be deemed as, 141 
nature of amending process, 141 
procedure for amendment, 141-43 
general features of, 142 
constituent power vested in Parliament, 
142 

bills for amendment, subject to ordinary 
procedure for legislation, as modi- 
fied by Art. 368. 142-43 
history of, since 1950, 146 
multiple amendments of the Constitution, 
229 

no provision of Constitution immune 
from, 143 

24ih Amendment, 143 
President bound to give assent, 143 
with respect to Fundamental Rights. 144 
whether basic features are amendable, 145 
changes made by 42nd Amendment Act, 
146 


Anglo-Indians: 

special provisions for [Art. 336], 349 
• Annual financial statement, 201 
Appropriation Act, 202 
Appropriation requires a law, 202 
Arrest: 

safeguards against, 103 

right to be informed of the grounds of, 
103 

right to be defended by a legal practi- 
tioner, 103 

safeguards not avaitable to — 
aliens, 103 
derenuj, 103 

Attorney-General for India, 179 


D 

Backward Classes: 
discrimination m favour of, 87 
rtservation for, in services, 89 
safeguards for, 89-90 
separate provisions for, in genera), 539 
Bill: 

Kerala Education Bill, 219 
B/U of Ttighis, 59 


Money Biffs— 

What are. 197-98 
procedure for passing of, 198 
distinction between fiaancia) bills and, 
198,199 

Speaker’s certificate for. 193, 198 
Other than Money Bill — 
stages In the passing of, 196 
when becomes law, 197 
mode of removing deadlock between two 
Houses, 197, 200 
Boimdarles, alteration of, 66 
Brltisb Commonwealth, 21 
British North America Ad, 49 
Budget, 201 

Pohey staicmeiil in, 20J 
C 

Cablaet Mlsslcn; 
proposal of, 44 
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Certiorari; 
nature of, 123-24 

on ground of want or excess of juris- 
diction, I2'3 

distinguished from Prohibition, 123 
Chairman of the Council of States, 193 
Chief Commissioner, 245 
his provinces in Part C States, 245 
Citizenship: • 

meaning of, 701 
Citizenship of India: 

at the coraraencement of Constitution — 
mode of acquisition of, 70 
domicile in India, 70 
effect of migration from Pakistan, 71 
effect of migration to Pakistan, 71 
after commencement of Constitution — 
law relating to, 72 
modes of acquisition of, 71-72 
termination of, 72 
deprivation of, 72 

constitutional and statutory basis of, 70 
single, 72 

who became on 26-1-1950, 71 
Citizenship Act, 1955, 70, 71, 72 
Citizens of India: 
who are — 

at the commencement of Constitution, 71 
by birth, 72 
by descent, 72 
by registration, 72 
by naturalisation, 72 
by incorporation of territory, 72 
rights and privileges of, 70 
Committee on Estimates, 204 
Committee of Public Accounts, 204 
Communal Representation, abolition of, 40 
Comptroller and Auditor-General: 
compared wih this Britishcounterpart, 182 
conditions of service of, 180 
duties and powers of, 181 
Consolidated Fund, expenditure charged on, 
202 

Constitnent Assembly: 
demand for a constitution framed by, 14 
Cripps Mission, 14 
Cabinet Delegation, 15 
election of, 18 
of India, 18 
Committees of, IS 
passing of the Constitution by, 18 
adoprion of the Objectives Resolution by. 

Constitution remedies: 
for enforcement of fundamental rights. 


Constitution of India: 

date of commencement of, 19 
historical retrospect of, 3 
sources of, 30 

supplemented by multiple amendments, 
and practically recas' ’•y the 42nd, 
43rd and 44ih Amendments, 1976- 
‘78, 30 • 

federal relations elaborately dealt with, 
32 

harmonises Fundamental rights with 
security of State, 39 
abolishes communal representation, 41 
universal franchise, 40 
adopts unqualified adult franchise, 40 
combines Parliamentary Government 
with a President, 41 
effect of 42cd Amendment Act, 42 
reconciles Parliamentary sovereignty with 
written Constitution, 34 
drawn from different sources, 30 
outstanding features of, 29-46 
longest known Constitution, 30 
incorporates the accumulated experience 
of different Constitutions, 31 
detailed administrative provisions includ- 
ed, 31' 

constitution of the units included, 32 
special provisions for Jammu and 
Kashmir, 32 

both justiciable and non-justiciable rights 
included; - Fundamental rights. 
Directive principles and Funda- 
mental duties, 32 
supplemented by legislation, 33 
role of conventions under, 35 
fundamental rights, subject to reasonable 
regulation by Legislatuiv', '39 
guarantees social equality, 40 
tends towards unitary system, 42 
peculiarities of the problems to be solved, 
32 

more flexible than rigid, 33 
Constitution Amendment Acts: 

First Amendment Act, 1951, 81,98, 376 
Second Amendment Act, 1952,' 376 ' 
Third Amendment Act, 1954, 376 
Fourth Amendment Act, 1955, 81, 113, 
376 

Fifth Amendment Act, 1955, 377 
Sixth Amendment Act, 1956, 377 
Seventh Amendment Act, 1956, 35, 47, 
'53, 69, 188, 216, 219, 232, 234, 

- 236, 245, 246, 377 

Eighth Amendment Act, 1959, 233, 37a 
Ninth Amendment Act, I960, 68, 378 



IKDEX 


4tl 


ConMltntfon Araetidmuf Art*— 

Tenth Amendment Art. J 962, 69. 246. 37J 
Eleventh Amendment Act, 1961, 164.378 
Twelfth Amendment Act, 1962, 69. 246. 
378 

Thirteenth Amendment Act, 1562. 258 
378 

Fourteenth Amendment Act, 1962, 69 
246. 379 

Fifteenth Amendment Act, 1963, 130 
266. 270. 379 

Sixteenth Amendment Act, 1963, 128.380 
Seventeenth Amendment Act, 1964, 380 
Eighteenth Amendment Act, 1966, 380 
Nineteenth Amendment Act, 1966, 380 
Twentieth Amendment Act, 1966. 381 
Twenty-first Amendment Act. 1967, 381 
Twenty-second Amendment Act, 1969, 

69.232. 381 

Twenty-third Amendment Act, 1969, 47. 
214. 233. 381 

Twenty-fourth Amendment Act, 1971,46, 
8f, 143, 144, 38! 

Twenty-fifth Amendment Act, 1971, 114, 
130. 145,381 ( 

Twenty-sixth Amendment Act, 1971,47, 
381 

Twenty-seventh Amendment Act. 1971, 

246.381 

7Venfy</8hih Amendment Aet,l972, 382 
Twenty-ninth Amendment Act.1972, 382 
Thirtieth Amendment Act, 1972, 382 
Thirty-first Amendment Act, 1973. 382 
Thirty-second Amendment Art, 1973, 
74. 219, 383 

Thirty-fourth Amendment Art, 1974, 382 
Tbirly-fifth Amendment Act, 1974. 34, 
35. 65,148, 232. 382 

Thirty-sisth Amendment Act, 1975, 34, 
55. 66. 67, 69, 148, 216, 232, 383 
Thirty-seventh Amendment Act, 1975. 
246, 383 

Thirty-cighth Amendment Act, 1975, 
168, 384 

Thirty-ninth Amendment Act. 1975, 129, 
157. 340, 383 

Fortieth Amendment Act. 1976, 383 
Forty-first Amendment Bill, 1975, 325, 
383 

Forty-second Amendment Art, 1976, 25, 
26. 27. 28. 29. 33, 34, 35. 39. 40. 
42. 46, 47. 48, 56. 61, 79. St, 1)3, 
115, 127, 130, 131, 133, 134. 136, 
146. 147, 158, 178, 179, I84. IW. 
20S. 215. 231. 233. 262. 269, 270. 
302. 307, 329, 340. 383 


Constitrtica AmecdDeBt Arts— Cc'nid 
Forty-third Amerdrrent Act. 1977, 39. 
47, 130. 131. 148, 150, 178, 262, 
269, 384 

Forty-fourth Amerdtrert Act. 1978, 28* 
29.39.42,47.63.77. 8:. 103. 115. 
126, 127, 129, J30. 131, 333, J36. 
140, 148, 149. J50. 157. 158. 168. 
178. 184, 154. ;C8.:62.(:e9. 270, 
302, 303. 3C6. 307. 3C8. 313, 314, 
319, 341, 384 

Conslitntloa of 1949. 112-13 
CoMtitBtiOB Order 111550,236 
CoDStilstlm (t^Nicatlon of J*mm« and 
Kashmir) Order, 19S4. 74, 236, 237 
Confiogracy Fnnd, 205 
Coortclloa for eCfcBces, prohltltlos agitMt, 
99 

CoBtrarts: 
how made- 

on fcthair of Union [Art. 299], 320 
on behalf of States, 320 
effect, of non-comptiince with Art. 299, 
320 

Co-ordiBitlea; 
between States, *58 

between the tsnils of the fcderttlen, 289 
Contil of Mlahttrs: 
of the Uoion— 

a bodyreceimised by theconst(<utlooM73 
(0 aid and adsise Fresident [Art. 74(1)}, 
177-79 

such advice non-JusiiciaWe [An. 74(2)}, 
177-79 

relation between President trd, 176-79 
tfecialposiiionofPTimeMiristefin, 175 
posOicn of indaidual Ministers, 175 
Courts notto enquire into advice tt'tn 
by [Art. 74 <2)}. 177-79 
collective responsibility of [Art. 75 (3)}. 
174 

duty of resignalien, on adverse vote. 
173 

President** ro*rt of dismissal of irdi- 
viduat roiniiters. 173 
when not bound to resign, 178 
of the Union and Cabirei— 
appointment of, 173 
of {he States— 

appointment of. 215 
relationship between Governor and, 
215 

Cotmcil of States; 
composition of. 117 
duration of, 190 
Chairman of, 193 
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ComciloTStzteS—Contd. 

constitutional position of, as coraparM 
with that of the House of the 
People, 205—205 

proportional representation for, IS9 
Cripps Mission [see under “Constituent 
Assembly’!, 14 

D 

Dedaratioa of Hffisian Rights, (1948): 

Art. 1,26 

Deadlock, behreen Hooses of Legislature, 
200 

Defence Forces, supreme command of, 160 
Demand for grants, 201 
Democracy; 
democratic society, 23 
representative deraocrao', 23 
Dignity of the Indiridnal, 26 
Deputy Speaker, 193 
Directions; 

power of Union toissue, to StateGovem- 
ments, 278 
in normal times, 278 
in emergencies, 278 
in financial emergency, 278 
sanction for enforcement of, 290 
Directive Principles of State Policy; 
implementation of, 137 
•utility of, 135 
fundamental rights and, 133 
classification of, 132 
scope of, 132 
sanction behind, 134 
implementation of. the, 137 
whether Arts. 355, 356, can be applied 
to enforce implementation of, 135 
nature of the economic democracy envi- 
saged by, 132 

contained in other parts of the Constitu- 
tion. 139 

conflict with fundamental rights, 134 
fundamental in the governance of the 
country, 32 
Discrimination: 

in favour of v.'oraen and children, 89 
in favour of backward classes, 89 
provisions not held discriminatory, 89 
no discrimination by the State on grounds 
of religion and the like, 87 
disenmination permissible if there are 
grounds other than religion, race, 
caste, sex or place of birth, 87 
as to public employment [see “Employ- 
ment under the Slate'') 


coNsrrroTioN of india 

Distribution of legislative powers; 
nature of, 276 
residuary power, 275 
to levy taxes, 281 

powerofParliament to legislate for Stall 
subject — 

in the national interest, 216 
in Emergenev’, 276 
on failureof constitutional mach: 
nery, 276 

by consent of two ormore Slates 
276 

to give effect to Internationa 
agreements, 276 

repugnancy, in the concurrent field, 275 
extent of Union lepslation, 274 
extent of State legislation, 274 
limitations tc territorial jurisdiction o 
Parliament, 274 
scheme of, 273 

Distribution ofE-xecutive powers, 277 
Distribution of fiar.ndal resources; 
need for, 280 
tax revenues, 280-82 
levy of taxes, 281 
profession tax, 2SI 
sales tax, 281 

lax on consumption or sale of electricity 
282 
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grants-in-aid, 284 
Due process, 39, 101 


E 

Economic Jnsfice, 24 
Education: 

right of minorities to establish educj 
lional institutions, 344 ^ 
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Execvtlre Power of the 'Union’* 
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Freedom of assembly, 92 
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restrictions upon, 93 
Freedom of conscience, 10 7-1 OS 
free profession, practice and propagation 
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Freedom of movement, 92 
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protection against arbitrary arrest and 
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restriction upon, 113-14 
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meaning of, 92-93 
grounds of restriction of, 92-93 
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enumeration of, 79 
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need for, 75 

a guarantee against State action, 83 
difference from other constitutional rights, 
SO 

distinguished from American Bill of 
Rights, .77 
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reasonable restrictions on [see ‘reasonable 
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1892.4 
1909. 5 



IKTOODUCrtON TO IHE CONSTITtmON OF INDIA 


ladian federalism: 

peculiar features of, 51 
Indian Independence Act, 1947: 
outstanding features of, 17 
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Legislature, 224 
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Parliamentary safeguard, 169 
ParJiamentary Supremacy; 
compromise between judicial Review and, 

37 

effect of the 42nd Amendment Act, 38 
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Personal liberty; 
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Patel Scheme, 45 
Petition of Right, 1628, 36 
Police power’s of the State, 38, 94 
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government of the people, by the people 
and for the people, 23 
international peace, promotion of, 22 
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Democratic society, — 

political democracy, 23-24 
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dignity of the individual, 27 
Planning Commission, 292 
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Preamble, 20 
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compared with English Crown, 177 
compared with American President 177 
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conditions of office of, 154 
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term of office of, 154 
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qualifications for office of, 153 
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nature of, 157 

constitutional limitations on, 158-63 
administrative power, 159 
diplomatic and military, 160, 161 
emergency, 172-73 
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disallowance of State legislation, 166 
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Residuary powers, 275 
Right to property, 112-113 
a history of the, under the constitution 
of India, 112-16 

vestiges of the, and comments thereon, 
116-17 

Rights: 

following from other provisions, 80 • 
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Sadar-i-Rlyasat, 237, 242 
Scheduled Areas, 248 
administration of, 248 
Scheduled Castes and Tribes: 
special provisions for, 346 
provisions for upliftment of, 346 
Scheduled Tribes, 346 ^ 

Schedules of the Constitution: 
first schedule, 65, 140, 227 
third schedule, 173 
fifth schedule, 166 
sixth schedule, 69, 274 
seventh schedule, 103, 281 
eighth sclicdulc, 281 
ninth schedule, 115, 140 
tenth scitedule, 65-66 
Second Chamber: 

utility of, in a state, 227 
Secular State, 21, 26, 107 
Security of State, 92 
Seven freedoms, 92 
Service: 

during pleasure of Government, 328 
no dismissal by authority subordinate to 
appointing authority, 329 
•dismissal and removal’, 330 
rules regulating, conditions of, 329 
effect of 42nd Amendment, 329 
'reduction in rank’, 330 
reasonable opportunity of showing cause 
330 

consultation of P.S.C. on disciplinary mat- 
ters relating to, 234-35 

Sikkim: 

a new Stale, 64 
twenty-second State, 69 
Snap vote, 35 
Social equality, 96-91 
Socialistic pattern of society, 25 132 
Simon Commission, 8 ' 

Social equality, 40 
Social reform measures, 108-11 
Sovereignty: 
of the people. 26-27 
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! consistent with ntembership of Common- 

wealth, 21 

of Dominion Legislature, 12 
'Socialistic State, 25 

Sovereign Socialist Secular Democratic Re- 
public, 21 
Speaker; 

casting vote of, 193 
'power' of, 193 

presiding over joint sitting, 193 
.certifying Money. Bill, 193 
•salaries, and allowances of, 192 
termination of olficc of, 192-93 
Special Directives: 

relating to laiiguagcs, 362 
Special Officer: 
for linguistic minorities, 343 
for Scheduled Castes and Tribes, 346-49 
Spoils system: 

absence of, 160 
States: 

agreement between, 276- 
executive powers of, 277-78 
formation of new, 63 
failure of Constitution, 276-77’ 
control of, by the Union, 2S9 
financial powers of, 280 
delegation of functions between States 
and Union, 294 

recognition of public acts of, 297 
settlement of disputes between, 297 
co-ordination between, 298 
representation in the Council of States, 187 
State Executive: 
general structure of, 21 
Governor, 211 
Council of Ministers, 215 
Advocate-General, 219 
Stale Legislature; 
composition of, 221 

Comparison of procedure in Parliament 
and, 224 

Comparison of procedure in Council of 
Slates and Legislative Council, 223 
disallowance of, 166-67 
Second Cltambcr in, 220 
duration of, 221-22 

disqualification for membership of, 222 
bicameral and unicameral, 220 
legislative procedure, 223 
provisions for resolving deadlock in, 223 
qualifications for membership of, 222 
j utility of Second Chamber, 227 
privileges of, 231 
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and, 224 

Comparison of procedure in Council of 
States and Legislative Council, 223 
disallowance of, 166-67 
Second Cliamber in, 220 
duration of, 221-22 . , 

disqualification for membership of, 222 
bicameral and unicameral, 220 
legislative procedure, 223 
provisions for resolving deadlock in, 223 
qualifications for membership of, 222 
I utility of Second Chamber, 227 . 

privileges of, 231 
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Structure of Government: 

(A) Union; 

Executive, 153 
Legislative, 182 
Judiciary, 253 
(D) Stales: 

Executive, 211 
Legislature, 220 
Judiciary, 264 
(O Union Territories, 245 
Suability of heads of State, 322-23 
Supreme Court: 
exclusive jurisdiction, 258-59 
functions as Federal Court, 257 
jurisdictions of, 118-119 
appellate jurisdiction, 259-60 
criminal jurisdiction of, 260 
original jurisdiction of, 258 
writ jurisdiction, 259 
advisory jurisdiction of, 261 
as a guardian of Constitution, 258 
special leave appeal, 260 
constitution of, 255 

position of, under the Constitution, 256 
position of, as compared with that of 
American Supreme Court, 257 
impact of the 42nd, 43rd, 44th Amend- 
ments, upon the, 262 

Judges: 

appointment of, 255 . 
jurisdictions, as compared with High 
Courts, to issue writs, 119, 269 
qualifications for appointment of— 
judges of, 255 
salaries of, 256 
tenure of, 255 
independence of, 256 
special features of the jurisdiction under 
Art. 32, 118-119 

as guardians of Fundamental Rights, 
119 

writ'jurisdiction of, 259 
as a Court of Appeal, 257-58 
Surcrainty, 43 
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Taxation: 

exemption of Union and State property 
from mutual taxation, 282 
no taxation without authority of law, 203 
Tnx on sale or purchase: 

restrictions upon power to impose, 281 
fax on professions, 281 
Tax on consumption or sale of clecir irity, 282 


Taxes: 

belonging to the Union, 283 
belonging to the States, 283 
levied by the Union but collected and 
appropriated by States, 283 
levied and collected by Union, but assign- 
ed to'States where they arc leviable, 
283 

levied and collecled by Union but distri- 
buted between Union and States, 283 
Temporary provisions, 349 
Territory: 
of the Union; 64 
of India, 64 
alteration of, 65-66 

impact of 35th and 36th Amendments, 
65-66 

Titles: 

abolition of, 91 

Traffic in human beings and forced labour, 
prohibition of, 107 

Trade and Commerce, freedom of, 299 
Transferred subject, 6 

Tribal areas in Assam, Meghalaya and 
Mizoram, 248 
administration of, 249 

U 

Union: 

assumption of State powers by, 276-77 
executive powers of, 277-78 
control of States by, 289 
borrowing powers of, 286 
territorial extent of, 274 
nature of the,' 273 
name of the, 64 
territory of the, of India, .64 ' 

Union of India: 

Units of, 64 ' 

distribution ofLegislativc powers between, 
and units, 273-75 

Union of South Africa Act, 1909, 49 
Union Territories; 64, 69, 245 
genesis of, 245 
six b number, 245 
Administrator for, 246 
Territorial Councils for, 246 
Icgisiativc powers, with respect to, 246-47 
President’s power to make regulations with 
respect to, 247 

provision for Legi^ative Assembly and 
Council of Ministers of, 246 . - 
, High Courts for, 247 ' , 
acquired territories, 247 
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